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ABSTRACT |

Comparative Analysis of Enforcement and Regulatory Compliance
Issues in the US and Korean Fisheries

To achieve regulatory goals, we should consider both necessary and
sufficient regulatory conditions, The first necessary condition is the
development and improvement of efficient regulations, The second
condition is attainment of high compliance rates, If the government has
neglected one of the conditions, it is impossible to achieve the regulatory
goals, Thus, compliance issues are just as important as regulatory
development or improvement, Nevertheless compliance issues in
regulatory enforcement for fisheries resource management have been
underdeveloped in Korea, This underemphasis on compliance issues is not
unique to Korean fisheries; it is a common one in many areas of
regulation, It is relatively easy to pass a law but attainment of high
compliance rates requires significant economic resources that must come
from somewhere,

Thus, to comprehensively understand the current status of compliance
in Korean fisheries regulation, this research presents a comparative
analysis of enforcement and regulatory compliance issues in the U,S, and
Korean fisheries, The comparison involves characterizing factors which
affect regulatory compliance, The research suggests compliance—
assurance alternatives by characteristics of factors suitable to Korean
fisheries circumstances,

In detail, this research comprises the following four steps. First, this
research characterizes factors influencing noncompliance due to various

causes by considering theories for fisheries regulatory compliance, Major



factors consist of resources, users and government, Each factor was
composed of several sub—factors or characteristics, Each characteristic
has either positive or negative compliance effects, Second, this research
seeks to identify problems and limitations in Korean and U, S, fisheries
regulations pertaining to compliance, Third, this research suggests policy
directions and regulatory countermeasures suitable to Korean regulatory
enforcement through a detailed understanding of fisheries regulatory
compliance by the United States, Fourth, this research provides policy
suggestions for Korean fisheries regulatory enforcement and compliance

issues,
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3} g}

AR, o hebe] of gkl Aol tie ¢ A8 A ZRade] v gt
L Alolt, &, AT o] ofa ARWE ol e s of gl At oA
of o go] Wi A &8 A5y 4 me % A5 B4 9ol A
o gkl Aol TF uheal Aol Az Shrhs m

e e B R
5o AsuAE ow A 35 sotel A sl 9 A4 B3}

N2 o
£ 4 gy o g2 &
Mo ot B oE 2

A 1A o7 AWE A 2 1 e A o2 9l
qow olguel iAol AXAIE FSAA St oleld W A Ao B
o g ol X At Aol Feold S 9is 2]

A, A% o QAe) At At G ol Aol o5 ngET &
Eqzo] A OR W) thRo] AAZ §A5H] A A Glube] whE A
Mg o) A EESS Ba WA 40 Suo] A SAE Aesite Aol
E5t ol ejat o QiApe] dotat AR Qls) i AAe] glojAo] Teja & 9
AzHy G E Wl AT otk Bl ot g o 2 a3 A



S50 Hak AbRlR ek AR, AFEH 17T o} UAE) o) that wy
A ojsgbo] oksE 9Tt B olelgt BA|9 2rAQ olfE Ao gt &%
ol L akat £449 Ao o ool EeH solst wAet Aoz
Furai,

YA, Seluet ol o] BAHOR AsA ofdre) A Bl fat
$ralo] sl Qleks Aol Seluhehe] i) ofqle thiolErofg)
of Fe2 wx odrhH YAl 2000), A o et BT oA T2 )
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1. ARIES2 i

=5 (Compliance)> W A-LAkofl Al thefet 7id o7} o] Fol A Wt
gt 544 MEE A sk Aol ofdet 3ol it duta el - Hefizl A
A gl AAAY e Ao tiste] A H YFE Hole A gl

g E58 B &8 (non-compliance)> % A I AAAG B
Awo] tfsto] EUAE Y5 Hol= g 4“1?’7&3} —ff%i”r E&e2 NEH
O & o] 7hgshAnt A Ao Haagol A Hehs] Eejsfli= A 414
okeh, Sfufstd Aol S Aol sl %{SJ £ B s &
SO & e Zlo] oyl d&A o] A el AEef fdol7] whtolth(H
FTA3EA, 2004)2)

Eii %Zﬂfo(regulatory comphance) = %Zﬂxéxuoﬂ QLo Al A A ekt

o E L
& Bl ‘511 O]ﬁoﬂ fHOH = ﬁ _LXWOE Ao ohga g
AR, Aol Aol A= A AN T g E AN e '
FeET S AT 99tk ]—fr a| A AL oA ol =-gsfjoF & iyl
e A WS FANT <A FAREOI} S S5 o] 12
2) 421t §ASE fdol= %Z(confirmity), F8(acceptance), A A (support), o]
(involvement) %0] Qltk, D uncan(1981)& Fx9 /MEgS dog YA A Ei= EA A9
ol Qe HEHOE WES £AsHE A0R Tolelddth & £33 +49 AYL
S3sto] EAAMOD sotsha glck, Al £38 GFAOZ ek Ao SHY
Fol A AL Aol i £5L ouH PEO| SR ofje YUy
Q 7MY Bl WA e Eokele ZY o R Bt 3t A2 A4 ¥
ol tigh T A QA E Fof o) ARH = A Aot T 5 rH({FHTE
A 2004).
3) A= EZAIH oA S-HH o7 el & 7IA & F&sks Mol A= A3k
Aasof whet 140 P% 7hA 2 o] Aol S wHE AL fo] QT

A 9], 2004).
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o] Ao w4 W FgAERY G4 Thsei
S, A=l A 59 7S Hatoll tigh =& (rule compliance)3}
TFAE) AR A Ao Tt 4=3(substantive compliance) &2 JLEE 4 it
(OECD, 1999). o] % H7to] that ¢-9-¢ 4sie] ofs) wEoldl 2AA Lol
e AN 3 vl vE AAA £9S ur Pusla Ade
9 4 842 SR YEg auEL)

ol &
N
=
=
19,
>
24

UAH 9L WFEUWOR BuEE o] ohnl, i adge A
YL WA Hek o3 B 849 Y 4 | AR H4 B AR
g} Fevk YA A W ofit A WA BYBE g
Heh(e 4 B9 2%, 2000)

oo gk A o2 AAA AL (economic approach) &2 A 41
AL Aol w2 vg Holg agTdist Yo uet Ailste] 5
W Eees AT Mk olEoltt, & A9 Easol OE Vdad
ol &=&of ot Nagrc & uf g fAHEY Eago] AT Aol
B YolZbA qtAlesa B flaiA e gt ATl A FAlESol WE ]
&5 ST FAlESol RFE T 7Pkl ST (RS-, 2005).

SHANE HEA =golE ﬂ”ﬂ@r THAl B, e ar e of %Zﬂf%

A

5
of vAle 4= Adz dwstal A ettt
1968, Stigler 1970, Ehrlich 1973, Bishop 1984, Freeman 1993, Boardman et
al, 1996, Dubbink and van Vilet 1996, Shaw 2005), = 5o )3t 7 A s+4
A2 AR g A A Tho] st Aol dish ehder JHE A1 ag=
SHieketvtes AAA elAol 7l zskal, R f Al AR 7 ehadsto] T4t
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148 4-1) Z0{&2 F0[(1986-2004)
6,000
<
o
= 5,000 |
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@
"
= 4,000 +
=
=
= 3,000 {
o
=
© 2,000 1
1,000 1
1986 1989 1992 1995 1998 2001 2004
Year

A& 1 NMFS, 2005,

al=rof A 9 20019 F1E] 2003W 74 ©f 1919 b of 7 4] 7F2 OF 22.6kg O
A -Ehete] 41%01% H o] ARtk o]t 5H%*6-E ﬁii LERRT, ES
2003 &= 1) =ko] AE OF S S OF 43000 &
=o2A, =y *J% avlgfol g AibES Aolshs Ao ‘%E‘r”ﬂr

Hl= Ak ol A o A (0] &) E sk AN -2l uhetel] He oS 73E)
dol&d)= st ot = ofY+tAl= ol oAl A7) B *9}
AtgtAICH A MEF=AALFAL ITQGA oF) % S5 NTdd
@ (Community Development Quota Program ; CDQP)32) 3} 72 =141
Hastal v, def 27k AR o] CDQP= M " a9t ¢ %*&%‘Ef’ﬂﬁﬂ
T, AL 1A ol ik e YRS Al Tl A dshe Al=ol
ITQ9} CDQP= ofFo ek 2fda AetAA it ’GJ ojz
W oA EHATAT w2 Y o|HTEA, A, wiEH & Al
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UL T [ SRS
Hop xon e %o
c W e b
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°

o)

32) CDQPE @ WY 3ok AFAFAL Y| TR oo Glof A e 27k A
of Zolsta FAE |8E AT, © F A9 A4 HHE 1Y, @ 5
ABAAA B AT D AT A, D F A A% Hs ek ekt A9 449 A
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(E4-D ITQ 22| AlAH
I7Q % % o4 A= st el 3]
AR71ZE 109, vl #2 ITQ =9

ocean quahog, surf clam 1990

race] ojg 9%
=]

gy 7
19884 ] A|2o] WA o), I7Q 4§ 7]

Atlantic wreckfish 1992 o 713k B} (voucher) B3

Alaska halibut, sablefish | 1995 | TACo] 93t ZAAA T4, IFQ

g, ) oQAE Ed BHA o) o

]
(calculated motivation)& ilefalo] 2o datal ok, sFANE v]=tof| Ao &
Hoj o] tigt w2 AU AAAQ] AHANA = PR E4SS AA
Sl 748 olo] aL ok, do| e kil vhef $juto ofgt B A 4=00]
7 3 =

et A )] s 3 HA S, HFE RN
W 9IuE 5 A4 ATl A of ot pato] W shAI9INkel ol Alo] glck Ek 1
o) e Bylolg] 44 W myE e 283 A 258 AeaThE 44 of
Aol A9 A AhAoR e Sxont

2. OiZ&2lof ARIKIKI

vl A o o fqfAl B A Y AR sl 71 8 (NOAA) =At= (NMFS),
Al Gabra, FA5, A HI T (USCG) 5ol Bdstal Atk Z12fal ul=ofA
o 7]EARL o> 1976l APE  wlaYEoldEER e

(Magnuson Fishery Conservation and Management Act)©|t}, & W& 41

o JNEE AA dA+= ways-AgEAoYEEY A (Magnuson—

Stevens Fishery Conservation and Management Act) o2 2|1 Q=4 &
| =

Holl ofsl] vj=ro] ofdgkelef digt 7] Sol JAEn. E3 & Wl dsf AH

o] 2] ¢ ¥ 3] (regional fisheries management councils)”7} A g o] &9
a9tk 5 Y E ofdEEd e o] At WY e Ao gk o]y itke
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Adle sRlohal, I eod AR v palerol ofs) AldEn, detdeR &
fledelol o +HE o duALL 4 Aq e o|Y&F= AL thfT oY
Heledas AT FAFLR, 74 ojide gl el deltiAol o o
AdE7HE mid dAlste] dElE oo disire AdelnAg e +HE WA
sheto 2 a A4 7|3 Wl S Aol S s shal Q. 22]al Akl 9]

ool 4 8] o] e A A” O] #EE 7|20l E2 Y 7] A (NOAA) Q]
il A o] gol qlct, olufgt
djoFo) 7)1 o] e 7|WEL 1807 AYE United States Coast and
Geodetic Survey, 1870 ¢ A= % United States Weather Bureau, 1871 9
A= % United States Commission of Fish and Fisheries©|t}, 3FH, n] 4AE
(NMFS)- United States Commission of Fish and Fisherieso| Al G-2 3ttt 1
2ol Y71 AL 1966 kALY W FEHHbA ™M (Marine Resources and
Engineering Development Act)o]] w2} 1970 o A= Qlch w3t s oFtf 7] A
o] HA YA A (NOAA Fisheries Office for Law Enforcement; OLE)= Ak
Lo AHFAZE M Z A 1930 o] U.S. Fish Commission and Bureau?] 3
PARA AYEeT § RS AN HEs depne Bad g 89
w3 gl
(18 4 vie] A ol TA % w83 WA FHALUL epac,
A A O AL E AHEE AL (Department of Commerce; DC) —
o th 71 4 (NOAA) — 4=Ab=r (NMFS) — W A A4 (OLE) — 597] @4 A4
(FOs)= XA E|o] Slt}, ot A FAA ] ofdqfAl Y2 Fuprt tha 2ol
= A, UdHEA 0 7 o428 (Department of Fish & Game)®} &7 e
(Department of Environmental Management; DEM)o|| 2|3 o]F o Zlt} 33)

2
=f
>
jg r
rJ

o=

e

o w2

T

33) g H A Fojt}; Atolsly =& “Fish”, “Environmental”, “Natural Resources” T
“Fisheries'ehiz BYo| Soi2t 47} 2BYAR Sof Yok, o2 ol L4, o
24, A", Agjzol, E2ett, 2Aof, AET|, WAREA 2, RIEZA, FHAA,
L ATHAEL, ARSATAE, 02, ofo|tt s, L ATIIE, ffo]lo HEE RAA F£
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(19 4-2) 0|2 ojgiamalRrle] WA

Qg Ao YA

= 1=

A7 454 (DO)
e TOAA
NMFS

e I | serg

6 s

7N EHAAFEL A (CG>
2477 s A
SEEE A
(FMC) a2l (= AA)

Office of Law
Y Enforcement

=45
oG EA
2y | €| oy (g
0] Ot:l‘] ‘?’] %Q Enfo];?:[ment
AR WY
ObA ol5tat upe} o okt 7| Ao AHEA Abslol oluby| A2 A 197040 A
gegich s Ao FH dRr= A Ey Heko] o] W o= =ul o] A
AFE et A A Qto] Healy] 9Jek Aok W sjoFAYe KA @ mejolr), Eat
AFh 14 SAAEY Ay, FARA oo uoF S-gutel Ao AT}
7o ks Lottt g al SARES S/ AL0 AEARA of Yt
25 st ARy Tolth, fakatS ofT] 74l ¥, 2o Hof wheh o)
ol A0 W] st Qleh, EI pAELS 24 Tb5E o] oS 9l AL
$3E FASTL APANAS uEY Aol v ot
St A YAEA(OLE) = oA Yo SHE A 2 A old) of /414 2] %3
S ggetHA nate] S ERYT I MAAE BEsta ifAIsH] EiA

9] 2 Department of Fish & Game(or wildlife) 0] 12|11 RTofdit F+# 7],
FYEA, vAAT, dge] F9 AL Department of Environmental
Management(or protection)7} A3 HA 2 wo] Qlth, steto] ARE-ATELto|Y, H]A|
7 o) A= Department of Natural Resources”} 182l Zo|xJofjL}, ujA| AT, HAY
of o A= “Fisheries et WA O] Eo7t A7} ABE AR Hof g}, sty, REof
M=o} Zo] $£AYS Yu)sts Division of Fish & wildlife’} Department of
Environmental Management®] s}5 2202 Soj7F F= A Qo)
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Chapter I. Introduction

1. Necessity and Objectives of the Study

This study examines the success of Korean fisheries regulatory
enforcement in achieving sustainable use and efficient management of
fisheries resources, Most of the Korean fisheries specialists think that,
although Korean fisheries regulatory enforcement has numerous
ramifications for helping regulatory compliance, Korean regulatory
enforcement has not improved fishermen’s regulatory compliance (Han et
al, 2005), In general, their general views for regulatory noncompliance
can be summarized as follows:

First, compliance—friendly regulatory programs have not supported the
Korean fisheries regulations, Numerous regulations implemented by the
Korean government have not provided fishermen with compliance—friendly
regulatory programs suitable to Korean fishermen and the fisheries
environment, Fishermen have existed strong resistance and noncompliance
with fishery regulations,

Secondly, legal execution against the regulatory violations has been
generous to fishermen, Although the Korean fisheries regulations have
concrete punishments for illegal fishing activities of fishermen, the
Korean government has not severely and consistently punished them for
illegal fishing activities, Consequently, generosity in legal execution has
weakened the deterrent effect of regulations, The fact is that most
fishermen are artisanal fishermen who work in inshore waters and who

engender public sympathy factor in this generosity,
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Thirdly, most inshore artisanal fishermen have very low level of
education and income, As a result, they have often preferred illegal gain
from regulatory noncompliance (especially, since expected penalties have
been low) in order to carry on their livelihood and food to secure (Sutinen,
1996).1) Thus, public empathy for fishermen’s poor economic condition has
encouraged inconsistency of the legal execution, Furthermore, social and
cultural influence (e.g., social pressure, social isolation) and moral
obligation of fishermen for regulatory compliance has weakened, Of
course, a fundamental reason for these problems can be due to the
fugitive nature of fisheries resources? and the moral hazard problem with
common property (Ciriacy—Wantrup 1952, Sutinen 1996).

Fourthly, complexity with the Korean fisheries has provided fishermen
with an abundance of opportunity for regulatory noncompliance, Most
Korean fisheries are related to multi—species and multi—gears (Lee 1991,
Seo and Zhang 2001), This structure cuts across and does not coincide
with the economic structure of the harvesting sector, The schism between
regulatory structure (based on biological science) and economic structure,
has led to complexity of regulations, The complexity can bring a confusion
of regulations to fishermen, It can inevitably weaken the deterrent effect
of regulations because of conflicting incentives,

Finally, in Korea, most regulations based on input control systems have
been insufficiently flexible to meet the rapid rate of change in fisheries

circumstances, The Korean fisheries administration has not kept up with

1) Sutinen (1996) provides fisheries compliance and management: assessing
performance, This paper indicates four factors (e.g., social influence, moral
obligation, and illegal gain vs. expected penalty) which affect fishermen' s
compliance behavior and also suggests several recommendations for improving
compliance,

2) Ciriach-Wantrup (1952) preferred the term 'fugitive resource” and argued that
economists who used the term did not know what they were talking about, A
fugitive resource (legal term) is one that must be reduced to possession before
rational economic decisions can be made by its owner,
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the change, Actually, catching up with rapid changes has been beyond the
staffing capabilities of the Korean fisheries administration (Ryu, Nam,
and Gates 2006), As a result, monitoring systems for regulatory
compliance have not been sufficiently supported in Korean fisheries,

These factors necessary to regulatory compliance have weakened
deterrent effects of the Korean fisheries regulations, The regulations with
low deterrence effects have not protected Korean fisheries resources, In
reality, the Korean inshore and offshore fisheries resources have
continually decreased since the mid 1990s, That means that Korean
fisheries regulatory enforcement has several problems and limitations,

Historically, regulatory compliance theories have continuously evoluted,
The evolution of regulatory compliance theories can be summarized by
three steps: Traditional Deterrence Theory (TDT), Modern Compliance
Theory (MCT), and Procedural Justice Theory (PJT). The recent studies
have focused on the PJT and approaches of regulatory pluralism (RP) For
example, many OECD nations are walking around compliant assurance
alternatives  with fishermen and fishing groups to develop
compliance—friendly regulatory programs and strategies involved in the
regulatory pluralism, The Korean government, while advancing regulatory
reform to improve compliance for existent fisheries management
regulations, is also trying to not only remove inefficient and absurd
regulations, but also to create new, efficient and fair regulatory programs
(Lee 2005).

However, in Korea, studies on improvement of compliance with fisheries
regulations are still underdeveloped, Recent studies have mostly focused
on monitoring and surveillance systems to find efficient management
alternatives for regulatory compliance (Lee, et al, 2002, Hwang and Joo

2004, Han, et al, 2005).3) Studies such as either factor analysis based on

3) Lee, et al, (2002) provide A Study on the Monitoring and Compliance System and
Observer System for Efficient Fisheries Resource Management, This paper suggests
efficient surveillance and monitoring systems for successful TAC settlement,
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reasons about 'why regulatory compliance improves and why it does not"
have been a little treated (Lee 2005). Therefore, this study focuses on
comparative analysis of enforcement and regulatory compliance issues in
the US and Korean fisheries, based on the factors that affect the
regulatory compliance, The analysis is based on a classification of
regulatory noncompliance, This analysis provides not only the level of
regulatory—compliance by factor for fisheries regulations, but also
compliance—friendly programs and efficient compliance—assurance
alternatives to induce voluntary regulatory compliance by examining
reasons for fishermen’s regulatory compliance

Therefore, the purpose of this study is to not only diagnose the level of
fishermen’s compliance with the US and Korean fisheries regulations by
clarifying major reasons for their level of compliance, but also provide
efficient compliance—assurance alternatives via a comparative analysis of
enforcement and regulatory compliance issues in the fisheries of the U S,

and Korea,

2. Scope and Methods

This study focuses on a comparative analysis of enforcement and
regulatory compliance issues in the US and the Korean fisheries based on
categorization by factor that affects regulatory compliance, Therefore,

this study does not, in detail, deal with specific cases such as survey

observer system and data and information profiling system for scientific resource
management, and also provides a necessity of fisheries resource management Act,
Hwang and Joo (2004) provide a study on establishment of Korean fisheries
monitoring system, This paper suggests a future direction of Korean fisheries
monitoring system by analyzing status, limitations and problems of Korean
fisheries monitoring system. Han et al, (2005) describe the degree of fishermen’ s
regulatory compliance for Korean fisheries management regulations, This report
suggests improvement alternatives on regulatory compliance from a survey on
regulatory perception, recognition, and compliance,
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analysis and statistic and econometric analysis for compliance theories,

These specific cases are briefly mentioned in our paper,

The scope of this study is to:

® categorize factors for noncompliance caused by diverse reasons, by
congsidering theoretical reasons for fisheries regulatory compliance,

® diagnose problems and limitations with the US and Korean fisheries
regulations on compliance, and

B suggest compliance programs suitable to Korean regulatory enforce—
ment through a detailed understanding of U S, fisheries regulatory

compliance,

In addition, methods of this study are composed of three types below,
i) several meetings with state, regional, and Federal officials, ii) data
collection associated with regulatory compliance (e.g., administrative
system, legal system, and surveillance and monitoring system), and iii)
literature reviews (e.g., papers and web searching).

This study is organized as follows, Chapter II introduces theories and
categories of fisheries regulatory compliance, Chapter III and IV describe
enforcement and regulatory compliance issues in the US and the Korean
fisheries, Chapter V compares and analyzes categorizations by factors of
fisheries regulatory compliance with the two countries and also provides
policy direction for improvement of the Korean fisheries regulations and
compliance, Chapter VI contains concluding remarks and policy

suggestions about regulatory compliance in Korean fisheries,



Chapter Il. Theory and Categorization of Fisheries
Regulatory Compliance

1. Definition of Regulatory Compliance

Since, according to the scholars, the definition of compliance has many
meanings, it is not easy to define, A general definition for compliance in
the legal execution process is either a state of accord with established
guidelines, specifications, or legislation or the process of becoming so, On
the contrary, a definition of noncompliance is a state of being in
inconsistency with established guidelines, specifications, or legislation or
the process of becoming so, The two words can be conceptually
distinguished, but in the legal execution process, the two words are not
easily distinguished, because a subject for regulatory compliance cannot
be divided by an extreme case of two definitions, As similar concepts of
compliance, there are words such as conformity, acceptance, support, and
involvement, Duncan (1981) specifically defined these concepts.

In addition, 'regulatory compliance" can define a state in which the
regulatory authority and subjects comply with (in accord with) an
established policy goal (Jung et al. 2003). This definition can consider the
two concepts as follows, Firstly, "who is a subject for regulatory
compliance?" In general, the subjects can be largely distinguished by
regulatory authority and targeted user groups, Namely, the user groups
have to comply with the established guidelines, specifications, or
legislation and the government also has to devotedly carry out the
contents of the regulation so as to achieve the policy goal, However, when
regulatory compliance concepts are applied in fisheries regulation, these

concepts can be extended to government, users, and resources, The reason
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for this is that resources themselves can comply (or fail to comply) with
the regulations due to positive (or negative) growth rates, Thus, this
paper views resources as subjects of regulatory compliance, Secondly,
'what is a standard for the regulatory compliance?" In general, the
standard can be distinguished by 'rule compliance" and "substantive
compliance" (OECD, 1999). Rule compliance generally depends upon the
level of users’ regulatory compliance, For example, if users comply with
environmental quality regulations, the policy goal of the regulations can
generally be achieved, However, parts of regulations are not enough with
only the rule compliance, Thus, parts of regulations need to use the

substantive compliance (Park and Jung 2000).

2. Compliance Theories

1) Traditional Deterrence Theory (TDT)

The TDT of compliance behavior (economic viewpoint), suggests that an
individual will choose not to comply with a regulation when the expected
utility of monetary gain from noncompliance exceeds that obtained with
compliance, The TDT is incomplete in that it rarely explains how
regulations, the process for developing regulations, and the method for
implementing and enforcing regulations may affect the degree of
compliance with regulations (Becker 1968, Stigler 1970, Ehrlich 1973,
Bishop 1984, Freeman 1993, Boardman et al, 1996, Dubbink and van Vilet
1996, Shaw 2005),

2) Modern Compliance Theory (MCT)

The MCT of compliance behavior integrates economic theory with

theories from psychology and sociology to account for both monetary and
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non-monetary motivations that affect an individual’s compliance, The
MCT considers that a person’s decision to comply with regulations is
determined not only by monetary factors, but also by moral obligation and
social pressure (Shaw 2005). This enhanced theory for studying
compliance incorporates additional factors relating to moral obligation and
social influence into traditional models of compliance behavior (Stover and
Brown 1975, Kohlberg 1969, 1984, Levine and Tapp 1977, Aronfreed, 1969,
and Akers, 1985)

3) Procedural Justice Theory (PJT)

The PJT contends that the way in which regulations are developed and
implemented and their effectiveness in attaining the desired goal are also
part of the individual's compliance decision, Many researchers identified
several procedural justice rules: consistency, bias suppression, accuracy
of information, correct ability, representativeness, ethicality, legitimate
degree of the governing agencies such as fairness, independence,
neutrality, honesty, and procedural efficiency, quality of interpersonal
treatment, and trust in the motives of the authorities, and etc,
(Leventhal, 1980, Tyler 1990, 1997, Meares 2000, Sutinen and Kauperan
1999, Shaw 2005), The PJT directs the study of legitimacy and obligation
to the feelings, needs, and concerns of users whom the government
regulates, If the users who are subject to the regulations perceive that the
government is developing and implementing regulations in a fair manner,
they are more likely to comply with the regulations, The PJT can usually
be used in survey approaches,

Recently, many researchers have many concerns about regulatory
pluralism approaches (Gunningham and Sinclair 1999, OECD 1998, 2000;
Yoon and Ham 2004), To develop compliance—friendly regulatory programs
and strategies for compliance assurance, the regulatory pluralism involves

rd
3" groups as well as users and government,
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3. Categorization of Compliance

To set up the compliance categories, we need to think about "why does
noncompliance occur?", For instance, if users efficiently and sustainably
have managed their resources, the government would not need to
intervene in users  activities for using the resource. However, users
depleted resources, Consequently, to prevent the resource depletion by
users fishing activities, government must intervene between resources
and users, Thus, the government can be involved as a main factor for the
regulatory compliance, All activities associated with regulatory
enforcement of the government can affect users’ regulatory compliance,
Also, wusers are subjects of regulatory compliance, Since their
characteristics can affect the deterrence of fisheries regulations, user
characteristics can be listed as a main factor for the regulatory
compliance, Finally, several characteristics of resources can affect users’
regulatory compliance, For example, unlike general products with
well—defined property rights, the ill-defined property rights of resources
can induce users to violate, Thus, the resource can be also classified as
a main factor for the regulatory compliance, Evolution of the main factors

for regulatory compliance can be described as follows,

1) Evolution of Factors

(1) Factors (Users - Resources) before Regulation: Resource Depletion

Before regulation, two factors have influenced overfishing or
resource s depletion., As a result, the government had to intervene

between users and resources,
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(Figure 2—-1) Two Factors before Regulations
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Regulatory compliance includes three main factors: Resources, Users,
and Government, FEach factor has several characteristics, These

characteristics are discussed below.

2) Characteristics of Factors affecting Regulatory Compliance

(1) Resources

Several characteristics of resources can affect the deterrent effect of
regulatory compliance, The characteristics are property rights,
abundance, diversity, migratory, and marketability, Despite similar
condition for regulations, the regulatory compliance of users can differ,

depending on these resource characteristics,

(D Property Rights: a characteristic of common pool with resource is
closely related with users’ regulatory compliance, For example,
ill-defined property rights of resource can induce moral hazard to
users, It can cause users noncompliance for regulations, In general,
the ill-defined property rights of resources are mainly found in the
open access, Fishermen in open access can be noncompliant at relatively
high rates, On the contrary, the well-defined property rights of
resources are generally found in the Individual Transferable Quota
System (ITQs). Quota holders in ITQs can be compliant at relatively high
rates, In addition, resources of community management with a

characteristic of club good can have relatively low rates of compliance,

@ Abundance: depending on the level of stock abundance, results of
users’ regulatory compliance can differ. For instance, when the lack of
fish stock provides severe damage to users income, it can cause

users’ noncompliance for regulations,
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(@ Diversity: diversity of resource use can cause user confusion and
regulatory noncompliance, For example, when fishing activities of users
are related to multiple species and multiple fisheries, users can be
noncompliant at relatively high rates, Conversely, users in single

species fisheries can have relatively high rates of compliance,

@ Migratory: depending on the degree of migration of the resource, the
regulatory compliance for the resource utilization of users can differ,
For example, in a case of non—migratory species, severe depletion can
directly damage users income, The non-migratory species can give
users a greater motivation for voluntary regulatory compliance,
However, in a case of high migratory species, since it has many users
beyond national boundaries, the highly migratory species can give users

low motivation for regulatory compliance 4

(® Marketability: depending on the marketability of the resource, users
that use the resource can show different regulatory compliance, Namely,
depending on the level of the commercial value and market demand with
the resource, regulatory compliance of users can be shown very

differently,

4) Of course, the non—migratory species can be easily depletable due to intensive
harvest, but it also has easiness of monitoring and surveillance for regulatory
enforcement of fisheries management,
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(Table 2-1> Criteria and Cases and Compliance Effect by Characteristics
of a Factor, Resources
Factor |Characteristics Criteria Cases Cemplianes
Effect
Well—defined 1TQs, +
Property Property Rights Community Management
Rights Tl-defined Oven Avsess i
Property Rights P
High Abundance High Biomass, CPUE +
Abundance
Low Abundance Low Biomass, CPUE -
. . . Multiple  Species and _
o High Diversity |y 1tinle Fisheries
Resources| Diversity : : .
Low Diversity S}ngle Species and Single +
Fishery
High Migratory Pelagic Fish -
Migratory
Low Migratory Ground Fish +
High Commercial Commercial Species -
Value
Marketability
Low Commercial . .
Noncommercial Species +
Value

Note : + (positive), — (negative).

(2) Users

The user is mainly a subject (or a target) of regulatory compliance, In

general, users are industries and fishermen, To prevent resource
depletion, the government has implemented fisheries regulations to users,
Despite similar condition for regulations, the regulatory compliance of
users can differ, depending on these user’s characteristics, Sub—factors of
users can be composed of calculated motivations, capacity to comply,

social motivations, and normative motivations,

(D Calculated Motivations: the calculated motivations as a subfactor can

consist of illegal gain vs, expected penalty and opportunity cost of
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occupational change (Becker 1968, Freeman 1993, Sutinen 1996).

® Illegal Gain vs, Expected Penalty:. in regulatory compliance, users
who use the resource, presumably compare their expected penalty
charged by regulatory violation with their expected monetary gain
obtained by regulatory violation, If the decision to violate is made
instantaneously with the violation, expected and realized gains are
synonymous, If the expected penalty is higher than the illegal gain,
users can violate a regulation associated with their fishing activities,
The expected penalty depends on the potential penalty and the

probability of its imposition,

® Opportunity Cost of Occupational Change: depending on the degree
of opportunity cost of occupational change, users’ regulatory compliance
can differ, For example, when a new regulation enforced by the
government gives users severe damage, a user who can easily change
occupation can show less regulatory noncompliance than ones that can
not easily does.® As an index of the opportunity cost of occupational

change, the occupational change rate for fishermen can be utilized,

@ Capacity to comply : the capacity of fishermen as a subfactor can be
broadly composed of fishermen’s income and educational level (Winter
and May 2000).

5) However, this direction of change can be ambiguous, Suppose the penalty in
question threatens the viability of the fishing enterprise, This would be the case
with a penalty that cancelled the fishing license and right to fish, A fisherman
with good employment prospects elsewhere may well regard a loss of license with
greater equanimity than would a peer whose non—fishing employment prospects are
dim,
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(Table 2-2) Criteria and Cases and Compliance Effect by Characteristics
of a Factor, Users

Factor Sitl Characteristics Criteria Cases Gonng v
factors Effect
) Illegal Gain ) High Violation Rates B
lllegal Gain Expected Penalty (the number of violation)
Vs, Expected - - X
Penalty Illegal Gain ¢ Low Violation Rates N
Calculated Expected Penalty (the number of violation)
Motivations Opportunity High Opportunity High Occupational Change +
Cost of Cost Rate
Occupational | Low Opportunity Low Occupational Change N
Change Cost Rate
High Income High GDP for Users +
Income
Low Income Low GDP for Users -
Capacity to High Educational High Educational Level for +
Users Comply Level Users
Education - -
Low Educational Low Educational Level for _
Level Users
High Social and High Report Rate for
. Cultural Pressures . . +
. Social and . . Violations
Social for Violation
. Cultural -
Motivations Low Social and
Influence Low Report Rate for
Cultural Pressures . . -
. . Violations
for Violation
High Moral Low Violation Rates n
Normative | Moral Obligation (low social criminal rate)
Motivations| Obligation i i i
& Low Moral Obligation ngh Vlollatloangtes -
(high social criminal rate)

Note : + (positive), — (negative),

® Income: depending on the level of income of users, their regulatory

compliance can differ, For instance, if users have high income,
resistance for their regulatory compliance can be less somewhat and
also their compliance can be relatively high. As an index of users’

income level, average GDP per person of fishermen can be utilized,

® Education: correct understanding of users for the resource and
accurate recognition of users for the regulatory violation can help users
to keep the regulation, In general, higher educational level users have
higher regulatory compliance they have, Average educational level of

users can be used as an index of the education level ®)

6) In issues of this, nature statistical analyses (regression analysis) are common,
Often, the most accurate measure is not available, For example, profits from
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® Social Motivations: the social motivations as a subfactor can involve
fishermen’ s social and cultural influences such as social pressures for

violations (Hawkins 1984, Sutinen 1996).

® Social and Cultural Influence: depending on the degree of social and
cultural pressure for violation, users’ regulatory compliance can differ,
For example, when social and cultural pressure for compliance is strong,
users’ regulatory compliance will be high, As an index of social and

cultural influence, the reported rate of regulatory violation can be used,

@ Normative Motivations: normative motivations can be considered as
moral obligation (Buryby and Paterson 1993, Sutinen 1996, May and
Winter 1999).

® Moral Obligation: depending on the degree of moral obligation of
users, their regulatory compliance can differ, For example, users
without moral obligation can be easily induced to noncompliance for
fisheries regulations, As indexes of moral obligations, the social

complements of criminal rate or regulatory violation rates can be used,

(3) Government

If wusers sustainably and efficiently manage their resources, a
government does not need to intervene between users and resources,
However, in general, if the government does not intervene between them,
the resource would be overfished or depleted, Also, depending on the role

for regulatory compliance of the government, regulatory compliance of

fishing are rarely knowable, Gross revenue may be available, So the available
measure may be used as a surrogate for the desired measure, This use of surrogate
measures is not ideal but it may be the best we can do,
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users and resources can differ,

(D Administrative System: compliance—friendly administrative system

can cause high regulatory compliance for users,

® Lfficiency. the efficiency of administrative organization can not only
reduce regulatory cost, but also avoid several administrative errors
caused from regulatory noncompliance, The efficiency can bring out

high regulatory compliance by users,

® Monitoring: depending on the level of monitoring and surveillance,
users’ regulatory compliance can differ, If the monitoring and
surveillance system is systematic and highly—technological (e.g.,
satellite, vessel monitoring system (VMS)and high—technical patrol

boats), the level of regulatory compliance of users will be high.

® Understanding (Existence and Contents): when a new regulation
informed by regulatory government is announced to wusers, the
government clearly and exactly has to announce existence and contents
of the new regulation to users, This clear and exact communication can
induce users to keep high regulatory compliance, The methods can be
used by official letter, web—announcement, and electronic mail (e.g.,

email and fax, etc.),

® Acceptance (Regulatory Necessity, Fitness, and Suitable Level): if
new regulations implemented by the government are not accepted by
users, the regulations can generate users strong resistance, Then, the
level of regulatory compliance by users can be low, Users’ acceptance

can be based on the regulatory necessity, fitness, and appropriate level,

@ Legal System: a role of the legal system for regulatory compliance
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is discourage users from violating the regulations, Depending on
characteristics of the legal system, regulatory compliance of users can
differ,

® Clarity of Regulations: if new regulations implemented by the
government do not clarify the penalty for regulatory violation, the
regulations can encourage regulatory noncompliance, Thus, the
government should give the exact information (e g., effective duration,
penalty regulation, violation regulation, regulatory areas, species,

fishing gears, and exceptional cases, etc.) to users.

® Weighted Penalty: when users who use resources frequently violate
regulations, the government should punish them with weighted
penalties (e.g., violation history —first penalty amount, second penalty
amount, and third penalty amount, etc), If the government does not
have the weighted penalty system, the level of regulatory compliance of

users can be low,

® Consistency of Legal Execution: if legal execution for regulatory
violation is not consistent, the deterrent effect of the regulation can be
weakened, The level of regulatory compliance of users can be also low,
In general, inconsistency of legal execution is related to generosity in
legal execution, A generosity that varies inversely with the income level
of fishermen is inconsistent and may be resented by higher income

fishermen

() Educational and Training System: if the government continuously
provides users with systematic education and training programs for
regulatory compliance, the level the regulatory compliance of users can

be improved,
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® Educational Program for Regulatory Implementation: if the
government provides users with an educational program for new
regulations, users will easily understand the new regulations, The
education program for the new regulations can improve the level of

regulatory compliance,

® Advanced Warning Educational Program for Initial and Repeated
Violation: to provide users with chances of voluntary regulatory
compliance for the initial violation, if the government operates the
warning program for initial violations, it can improve the level of
regulatory compliance of users, In general, the warning program for the
initial violation provides violators with exact penalty information, It
also sends an official letter for warning against further violations,

In addition, if users ignore the warning educational program and
frequently violate a certain regulation, the government needs to give
them information on their weighted penalties: forfeiture and criminal

penalty, etc, It can improve the level of regulatory compliance of users,

® Outreach and Training Programs: if the government provides current
and potential users (e g., fishermen, workers, students, and kids, etc)
of resources with outreach and training programs for regulatory
compliance, the level of the regulatory compliance can be low, Thus, the
government needs to develop various outreach programs (e.g., media,
events, and field trip, etc.) and also to provide training programs to
various people (e.g., teachers, professors, auditors, and fishermen,

etc.)
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(Table 2-3) Criteria and Cases and Compliance Effect by
Characteristics of a Factor, Government
C li
Factor Sub—factors |Characteristics Criteria (Cases) omphance
Effect
High Efficiency for Administrative n
Bffici Organization
wereney Low Efficiency for Administrative _
Organization
High Level of Monitoring and
Surveillance +
Monitoring (Scientific Monitory System: VMS)
Low Level of Monitoring and _
Surveillance
Administrativ Understandin High Understandings for Regulatory
e System Announcement +
g (Mail, Email, Web Announce, and etc,)
(Existence / -
Contents) Low Understandings for Regulatory _
Announcement
High Regulatory Necessity, Fitness, and
Suitability +
Acceptance (The Degree of Users’ Resistance)
Low Regulatory Necessity, Fitness, and _
Suitability
High Clarity of Regulations
(Effective Day and Time, Violation, +
Clarity of Penalty, Areas, Fisheries, Species,
Regulation Exceptional Cases)
Low Clarity of Regulations -
Government High Weighted Penalty for Repeated
Violations n
Legal System Weighted (1st penalty, 2nd penalty, 3rd penalty,
Penalty etc,)
Low Weighted Penalty for Repeated _
Violations
Consistency High Consistency of Legal Execution +
of Legal
Execution Low Consistency of Legal Execution -
Bducational | gyfficient Educational Program for +
Program for | Regulatory Implementation
Regulatory
Implementati | Insufficient Educational Program for _
on Regulatory Implementation
Advanced Sufficient Advanced Warning
Educational | Warning Educational Program for (Initial and +
and Training| Educational Repeated) Violation
System Proeram for Insufficient Warning Educational
rogra Program for (Initial and Repeated) -
Violation Violation
SufficientOutreach and Training
Qutreach Programs +
and Training (Media, events, and field trip, etc.)
Programs Insufficient Outreach and Training _

Programs

Note : + (positive), — (negative).




Chapter lll. The Korean Fisheries Regulations and
Compliance

1. Status of the Korean Fisheries

Korea is a major fishing nation. In recent years (from 2005) the annual
harvest (commercial, aquaculture catches) has been in close to 2 million
tons which makes Korea the world s fifteenth largest fishing nation
(NOAA 2007). Korea fisheries are extremely numerous and varied, By far
the largest fishery in terms of volume is anchovy, Other important species
in terms of volume are squid, mackerel, hairtail, and Spanish mackerel,

Other species except hairtail are high pelagic species,

Administrative organizations of the Korean fisheries regulations are
composed of the Ministry of Maritime Affairs and Fisheries (MOMAF), the
Regional Maritime Affairs and Fisheries Office (RMAFO) within MOMAF,
local governments at the provincial, city, and district levels, the Korea
Coast Guard (KCG), and the Regional Fisheries Supervision office (RFSO)
(Ryu, Nam, Gates 2006).

The Korean Regulations are based on the licensed fisheries system and
the TAC system, The licensed fisheries system is basically composed of
four regulations, a limit of fishermen’s numbers, a limit of maximum
license numbers, a limit of tons and horsepower of vessels, and a
technological regulation,

Korea has been faced with many difficulties to resource management for
sustainable fisheries development because of excess capacity, overfishing,
decreasing resource, increased fishing cost, and illegal fishing, Due to a
steady increase of fishing capacity in inshore and offshore fisheries,

fisheries stock has been decreased from 10,000 thousand tons in 1980s to
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7,900 thousand tons in 2004, If this fishing capacity is kept as now, after
10 years the National Fisheries Research and Development Institute
forecasts that the stock can be decreased up to around 5,900 thousand

tons (NFRDI, 2004).

(Figure 3-1> Trends in Total Catches and CPUE Indices (Ton and HP):
1970-2002
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mid—1980s, CPUE also has continually decreased since the mid—1970s,
Consequently, despite decreasing in total landings or inshore and offshore
waters, real fishing efforts have continuously increased, Excess fishing
capacity has severely damage the fisheries stock,

The Korean fisheries resources have been generally managed by input
and indirect controls such as fishing effort, technology, and fishing
district regulations, In particular, many species relevant to fisheries
within these regulations except aquaculture, community fishery, and
settle net fishery have ill-defined property rights, Also, as an output
control, the current Korean TAC system involves 10 species (mackerel,
jack mackerel, sardine, red snow crab, purplish Washington clam, fun
mussel clam, Cheju—Island top shell, king crab, blue crab and squid) and
8 fisheries (the large purse seine, off—-shore trap, diver, village, and
off—shore gill net fisheries, Eastern sea trawl, large trawls, and off—shore
jigging). Species in the TAC has somewhat high property rights, but the
TAC species still do not have transferability, And the TAC species have
lack of exclusivity and security, The reason for this is that other fisheries
except 8 TAC fisheries can legally catch TAC species.

Korea has a high proportion of commercial species in that 118~133
species (~ 46%) of about 300 species that are living in Korean inshore and
offshore waters are commercial species, Most commercial species involve
multiple fisheries so that one species is caught by many fishing gears and
also one fishing gear catches many kinds of species, The reason for a high
proportion of commercial species and multiple fisheries is related to high
seafood preference of Korean people, Total domestic fish consumption
have increased from about 3,260 thousand tons in 2001 to about 4,170
thousand tons in 2005, Average fish consumption per capita in Korea has
continuously increased from 42 9kg in 2001 to 48, 7kg in 2004, The amount
is almost twice higher than one of the US, Total landings of Korean
commercial species (included aquaculture) were about 2,075 thousand tons
in 2005, As a result, Korean fisheries resources have high marketability,

Korea has been faced with high race for (boundary) migratory species
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among nations adjacent in Korea (e.g., Japan, China, Russia, and North
Korea). High (boundary) migratory species with poor property rights can
cause difficulties of regulatory compliance,

Due to low income level of most inshore artisanal fishermen, they can
be easily led astray for illegal fishing, Without a calculated consideration
for illegal gain versus expected penalty, they can violate fisheries
regulations to get more benefit, They have criticized national policies for
fishermen’ s relative neglectedness from government, They have insisted
that they cannot help violating the regulations to make a living, In 2006,
captured numbers for illegal fishing was about 3,015, Also, average
income of the fishing householder was 21,816 thousand won, The value is
about 65 percent of the city average income (about 33,504 thousand won)
in 2002, Moreover, educational level of fishermen is also lower than that
of city workers, They have widespread negligence against the law, As a
result, social and cultural pressures for violations of fishermen and
individual moral obligation are also low, In particular, they have high

moral hazard for common pool resources,

2. The Korean Fisheries Regulatory Systems

1) Administrative Systems

The current Korean administrative system for fisheries regulations was
organized in 1908 when the modern fisheries legal system of Korea was
introduced (MOMAF 2002). At that time, the Korean fisheries monitoring
system was also implemented, The main roles of the fisheries monitoring
system were to prevent resource depletion in the license and permit
fisheries and also to guide and monitor fisheries regulatory
noncompliance, Subsequently, the Fisheries Acts enacted in 1953 provided
fisheries monitoring officials with a legal authority of special judicial

management policy,
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The National Fisheries Administration (NFA) was established in 1966 as
an independent organization, The NFA established a Fisheries Supervision
Office (FSO). The FSO was generally committed to services associated with
fishing guidance and protection, and management and operation of fishing
guidance patrol boats, After 4 years, the FSO was closed in 1970, A part
of the fishing guidance patrol boats was allocated to the Marine Police
Force (MPF), cities and provinces. The others were distributed to the
Department of Fisheries Production (DFP) within the Fisheries Production
Bureau (FPB) which carried out the fishing guidance and operation of the
patrol boats, However, the FSO was established as a Fisheries Supervision
Division (FSD) again in 1991, The new FSD has been committed to
establishing the fishing order via guidance and regulations on domestic
and foreign illegal fishing vessels, In the historical background above, the
current administrative system associated with the Korean regulatory
enforcement is generally composed of a central government, 13 local
governments, and the Korea Coast Guard (KCG). Also those work in
partnerships with the National Federation of Fisheries Cooperatives
(NFOFCs), the Regional Fisheries Cooperatives (RFCs), several fisheries
associations, the fishing village communities, and NGOs, (Figure 3-2)
shows top—down administrative systems of the Korean fisheries

regulations,
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(Figure 3-2)

Top-Down Administrative Systems of the Korean Fisheries
Regulatory Enforcement
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The administrative system of the central government associated with
regulatory enforcement and compliance has a top—down system: Ministry
of Maritime Affairs Fishery (MOMAF) — Fisheries Resource Bureau (FRB)
- Fisheries Supervision Division (FSD) — 2 Fisheries Supervision Offices
(FSOs). Regulatory enforcement of local governments is carried out by

fisheries guidance organization (office) of each local government,

7) 12 fisheries guidance organizations are in the following regional maritime affairs
and fisheries offices: Pohang (Kyungbuk),
(Gangwon), Cheju, (Jeonbuk),
(Kyungnam), Mokpo(Jeonnam), and Daesan (Chungnam),

Busan, Ulsan, Incheon, Donghae

Yeosu (Joennam), Gunsan Pyeontaek, Masan
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The Ministry of Maritime Affairs and Fisheries (MOMAF) was established
in 1996 to incorporate marine—related functions that had been scattered
among 13 government agencies, This integration was designed to help
Korea become a leading marine power by giving priority to its marine
policy and promoting the competitiveness of its domestic industries,

The Fisheries Resource Bureau (FRB) as an operating branch within the
MOMAF sets up a comprehensive plan every year for establishing efficient
regulatory enforcement and compliance,

The Fisheries Supervision Division (FSD) within the FRD has provided
fishermen with guidance and promotion activities for the conservation and
restoration of fisheries resources, with an aim to prevent illegal fishing
and conflicts among fishermen, The FSD has been patrolling and
monitoring foreign fishing vessels systematically and scientifically with
fisheries guidance vessels deployed in the EEZ, Also, the FSD has been
committed to several services associated with operation of the fishing
guidance patrol boats, The FSD is composed of two divisions, the East Sea
and the West Sea Fisheries Supervision Offices (FSOs).

The fisheries guidance office within regional maritime affairs and
fisheries offices of each local government has been committed to the
regional comprehensive plan for establishing efficient regulatory
enforcement and compliance, The office has carried out guidance and
monitoring services of illegal fishing of fishermen and it has performed
the fishing ground restoration services,

The KCG is the strongest partner of central and local governments, A
goal of the KCG is to ensure the safety, security and enduring benefit of
the marine environment, The KCG has developed and improved the ability
to preserve and protect the marine environment and also developed and
improved the ability to respond to maritime search and rescue
requirements throughout the area of responsibility, in an aspect of the
fisheries regulations, Public groups of the regulatory compliance are

generally composed of the NFOFCs, the RFCs, the fisheries associations,
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NGOs, and the fishing village communities, etc, The groups are also
partners in either the central or local government agency, The groups
have helped voluntary fisheries management for the regulatory
compliance,

In addition, a district criterion between the central and the local
government areas for fisheries surveillance and monitoring is not clear
but generally one—day round trip nautical miles, The fishing guidance
patrol boats in the MOMAF mainly have committed surveillance and
monitoring services of offshore waters, The KCG also has involved all
inshore and offshore areas, The fishing guidance patrol boats of regional
maritime affairs and fisheries offices and local governments and public
officials of the cities and provisions have committed surveillance and
monitoring services of inshore areas, Also, the central government has
also committed off-shore fisheries and the local government has also

committed inshore fisheries,
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(Figure 3-3)
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(Figure 3—4)
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(1) Administrative Organization and Roles of the Central Government

As mentioned above, a FSD within the FRB has been committed to the
regulatory enforcement and compliance services of the central government
related to fisheries regulations, The FSD has carried out as follows:

® Comprehensive plan, countermeasure establishment and promotion
services of domestic fishing order

® Secure fishing guidance service of inshore and offshore vessels

® Guidance, surveillance and monitoring services for illegal fishing
® Operation service of ship safety fishing rules

® Guidance and supervisory administrative service of the East Sea FSO
and West Sea FSO

® Patrolling and monitoring services for foreign (e.g., China and
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Japan) illegal fishing vessels
® FElimination service of small-scale bottom trawls
® Construction and repair services of national fishing guidance patrol
boats
® Operating and supporting management services of fisheries wireless
bureau

® Fisheries telecommunication security service

Major important services of the FSD within the FRB of the central
government builds up annual comprehensive plan and countermeasures,
intensively controls whole country for illegal fishing, and carries out
public activities for regulations, The FSD focuses on these important
services, continuously promotes the plan and activities and informs local
government and fishermen about plan updates.

The East Sea and the West Sea FSOs are committed to most services
except the important services above, Based on the comprehensive plan and
countermeasures set by the FSD, the FSOs devotedly promote and monitor
the plan and countermeasures in fishing grounds, In addition, the FSOs
are carrying out precautionary services on fishing conflicts between
fishermen and educational training programs for FSO staffs which operate
fishing guidance patrol boats, In present, the FSOs have 33 fishing
guidance patrol boats, The East Sea FSO has 19 boats and the West Sea
FSO holds 14 boats,

(2) Administrative Organization and Roles of the Local Government

The regulatory enforcement and compliance services of the local
government are a litter different depending on fisheries circumstance of
individual city and province, The organizations are also a little different,

respectively .8 However, in general, the roles of the organization are

8) The administrative organization of the local government related to fisheries
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composed of:

® enforcement service on comprehensive plan and countermeasures for
establishing fishing order

® guidance, surveillance and monitoring services for illegal fishing

® gsecure fishing guidance and training services of fishing vessels

® prevention—guidance service of maritime casualty

® operating and managing services of fishing guidance patrol boats

® administrative and judicial disposition services for illegal fishing
vessels

® operating and managing services of reporting center for illegal
fishing

® administrative disposition service for violators, etc,

In particular, public officers who are carrying out surveillance and
monitoring services related to the fisheries regulations have two roles,
The first role is to carry out surveillance and monitoring services for
fishing activities of fishermen, The second role is to carry out surveillance
and monitoring services with the authority of criminal investigation as
judicial police,

Fishing guidance patrol boats that city and province hold are total 72
boats, In general, about 20 officers are working on each patrol boat, Their
works are mainly, to secure fishing guidance of fishing vessels,
precautional guidance service of maritime casualty, and surveillance and
monitoring services of illegal fishing,

However, public officers of the surveillance and monitoring services are

still not enough since most of the officers are carrying out other services,

surveillance and monitoring service has a little different name and service,
respectively such as Maritime Affair and Port Division (Jeolla Province), Fisheries
Promotion Division (KyungSang Province), Maritime Development Division
(TongYoung City), and Maritime Product Division (YeoSu City) and etc,
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Also, scale of fishing guidance fishing patrols is small and superannuated,

Thus, it is difficult for these boats to cover all illegal fishing,

(3) Roles of the Korean Coast Guard (KCG) and Private Organizations

The strongest partner of the local and center governments related to
surveillance and monitoring services is the KCG, The KCG is organized as
1 Deputy Commissioner General, 6 Bureaus, 23 Divisions in the KCG
Headquarters in Incheon, 4 Regional Headquarter in Incheon, Mokpo,
Busan, and Donghea, As subsidiary, there are the KCG Academy and the
KCG Maintenance Agency. As the special local administrative agency, the
KCG has 13 Coast Guard Stations nationwide on top of 71 Offices, 266
Branch Offices. The KCG has 258 boats(Patrol ships, Crime Response
Boats, and Pollution Response Boats), and 14 aircrafts (airplanes, and
helicopters).

The main services of the KCG are largely composed of search and
rescue, maritime security, marine environmental protection, international
affairs, maritime traffic safety management, and marine pollution
response, The surveillance and monitoring services of the KCG include
investigation activities of maritime crime, maritime environmental
conservation activities, and illegal fishing monitoring activities, These
services are entrusted to the Investigation Division within Intelligence and

Investigation Bureau of KCG,
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(Figure 3-5) The Korean Coast Guard (KCG) Organization
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As other partners of the local and central governments, there are the
NFOFCs, the local fisheries cooperative associations, several fisheries
associations, and several NGOs, Although these partners do not carry out
surveillance and monitory services for illegal fishing, they provide

fishermen with educational programs to establish sound fishing order,



Chapter Ill. The Korean Fisheries Regulations and Compliance 71563

2) Legal Systems

(1) Laws related to the Fisheries Regulations

Various laws related to the current fisheries regulations depend on

fishing instruments (e.g., gear and mesh) and methods (e.g., purse seine,

. . . ’
diver, and trap, etc.) and fisheries resources’ management method.

(Table 3—-1) Laws related to the Fisheries Regulations

Fisheries Regulations

Related Laws

Basis regulations of Korean fisheries: classification of
permit and license system, fisheries guidance (fisheries
monitoring pubic officials, judicial police authority),
protection and management of resources, and fishing
Instruments and methods

Fisheries Act
Enforcement Decree of Fisheries Act

Regulations related to efficient use and conservation of
fishing ground : basic plan for fishing ground
management, rest of fishing ground, and standards of
fishing ground environment,

Fishing Ground Management Act

Propagation of fisheries resources, basic regulations of
fisheries management . mesh size, closed area, closed
period, limit size, and allowable fishing area etc,

Fisheries Resource Protection Decree

Fishing license, management methods and standards of
fishing ground facilities, use of fishing vessels and
report of wintering and summering fishing grounds,
ete,

Ordinance for Fishing License
Management

Fishing permit, report fishery, and test or research
fishery, etc,

Ordinance for Fishing Permit and
Report

Standards and procedures of administrative disposition
for regulatory violations

Ordinance for Standards and
Procedures of Administrative
Disposition for regulatory violations of
laws related to fisheries

Others

Ordinance for Safe Operation of Ships,
etc,

The laws are largely composed of Fisheries Act, Enforcement Decree of

Fisheries Act, Fishing Ground Management Act, Fisheries Resource

Protection Decree, Ordinance for Fishing License Management, Ordinance

for Fishing Permit and Report, Ordinance for Standards and Procedures of



154

Administrative Disposal, and Ordinance for safe operation of the ships, In
addition, recently, in order to promote fisheries resources investigation
and assessment and systematic management, the Korean government is
legislating ‘Fisheries Resource Management Act as an unofficial name,
A role of the Act is to integrate several laws related to the fisheries

resource management_

(2) Regulatory Methods and related Laws of Fisheries Regulations

A major goal of the fisheries regulations is to maintain or to restore
resources from fishing activities, Thus, the fisheries regulations can be
divided by regulatory and promotional methods, The regulatory methods
can be generally classified by fishing effort, technological, fishing
district, and landing regulations, Also the promotional methods can
involve environmental management, marine ranching and artificial reef
projects, and fish—seeds release project, In this paper, we only focus on

the first methods,

(Table 3-2) Regulatory Methods related to Fisheries Regulations

Fishing Effort Technological Fishing District Landing
Regulation Regulation Regulation Regulation
— Closed A - TAC
— License — Mesh Size 'os<'a rea L
. L — Fishing Area by Determination
— Permit — Fishing Tool Fish TAC
isher -
— Limited License — Capture Closed . Y .
— Marine Protected Allocation
(Joeng—Han-Soo) Season
. Area — Sale—Place
— Vessel Tons — Capture / Picking i ) .
— Rearing Area Designation
— Vessel Horsepower Closed Season . .
. . — Area of Fisheries
— Freight—Space — Fish Capture Length
. Resource
— Real Name System and Weights Management
of Fishing Tools (or| — Capture Fry / &
Equipments) Picking Fish Eggs
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@ Fishing Effort Regulation

Fishing effort regulation is one of the Korean representative input
control systems, The fishing effort regulation can include license, permit,
limited license (e.g., Jeong—Han—So00), vessel ton limit, vessel horsepower
limit, freight—space limit, using amount limit of fishing tools, and real—

name system of fishing tools,

(Table 3-3) Fishing Effort Regulation
Types Laws related to Regulations
License/Permit | Fisheries Act (Articles 8 and 43)

Limited License

Inshore: Fisheries Act (Articles 43 and 55)

Fisheries Resource Protection Decree (Articles 23)

Ordinance for Fishing Permit and Report (Article 3, Annex 3, 6)
Offshore: Fisheries Act (Articles 53 and 55)

Fisheries Resource Protection Decree (Article 17)

Vessel Ton Limit

Inshore: Fisheries Act (Article 43)

Ordinance for Fishing Permit and Report (Article 3, Annex 3,6)
Offshore: Fisheries Act (Article 43)

Fisheries Resource Protection Decree (Article 23)

Ordinance for Fishing Permit and Report (Article 3, Annex 1)

Vessel
Horsepower Limit

Offshore: Fisheries Act (Article 43)
Fisheries Resource Protection Decree (Article 23)
Ordinance for Fishing Permit and Report (Article 3, Annex 1)

Freight—Space
Limit

Inshore: Fisheries Act (Article 43)
Fisheries Resource Protection Decree (Article 23 (3))

Using Amount
limit of Fishing
Tools

Fisheries Act (Article 43)
Fisheries Resource Protection Decree (Article 6 (2))
Ordinance for Fishing Permit and Report (Article 14, Annex 9)

@) Technological Regulation

Technological regulation is one of the indirect control systems. The
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technological regulation generally restricts physical characteristics,
fishing equipments or fishing area /season of vessels, The regulation can
be composed of vessel length limit, fishing net limit, mesh size limit,
capture closed season limit, capture / picking closed season limit, fish
capture length and weight limit, and capture / picking prohibited fry and
fish eggs. The regulation has been continually strengthened and extended
since 1908 when it is begun, However, due to complexity of the regulation,

the surveillance and monitoring services of the government are not easy,

(Table 3—-4) Technological Regulation

Types Laws related to Regulations

Fisheries Act (Article 77)

Mesh Size Limit . . . .
es 126 Lt Fisheries Resource Protection Decree (Article 6)

Fisheries Act (Article 77)

Fisheries Resource Protection Decree (Article 6(2))
(Inshore, Aquaculture, Districted Fishery, Report Fishery,
Stocking)

Fishing Tool Limit
(Vessel Length,
Fishing Net)

Fishing Tool Using
Prohibited Area and
Season

Fisheries Act (Article 77)
Fisheries Resource Protection Decree (Article 8)

Fisheries Act (Article 77)
Capture Closed Season | Fisheries Resource Protection Decree (Article 9)
(total 24 species)

Fish capture length | Fisheries Act (Article 77)
and weight Limit Fisheries Resource Protection Decree (Article 10)

Capture Fry / Picking | Fisheries Act (Article 77)
Fish Eggs Limit Fisheries Resource Protection Decree (Article 11(2))

Others
(Female (e.g., King
Crab) capture
prohibition etc)

Fisheries Act (Article 77)

® Landing Regulation

Landing regulation is a representative output control system., The
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regulation has been used in the advanced fisheries nations such as New
Zealand, Iceland, and USA, A reprehensive case is a Total Allowable Catch
(TAC). The Korean government also implemented the TAC system in 1999,
Evolution of the Korean TAC legal systems is as follows,

To enforce a TAC system, the Korean government revised the Fisheries
Act (1995) and the Presidential Decree of the Fishery Resource Protection
Act (1996). Also, the government revised statistical reporting systems for
coastal and off—shore fisheries (1997) that covered 10 fisheries and set
TAC rules (1998). In addition, the government declared as overeign right
in the Korean EEZ (announced in 1996) and its enforcement (announced in
1997) (Ryu, Nam, Gates 2006). Also, the government enacted the
Ordinance for TAC Management (1998).

Based on these legal systems, the Korean TAC system was officially
implemented in 1999, Priority of the TAC species is given to species having
high volume and high commercial value, to species that require
conservation measures, and to trans—boundary species for which there are
conflicts with adjacent nations (Japan, China, North Korea, and Russia).
In 2007 present, 10 species and 8 fisheries are in a TAC system, The
species and fisheries are composed of mackerel, jack mackerel, sardine,
red snow crab, purplish Washington clam, fun mussel clam, Cheju—Island
top shell, king crab, blue crab, squid, the large purse seine, off—shore
trap, diver, village, off—shore gill net fisheries, Eastern sea trawl, large
trawls, and off-shore jigging respectively,

Depending on administrative decision rights, the process of the Korean
TAC determination can be divided by administrative level at management;
central government or local government (city or province). A method of
the central government management can be broadly divided into three
steps: First, the National Fisheries Research & Development Institute
(NFRDI) estimates Acceptable Biological Catch (ABC) of TAC target
species, and then, submits the estimates to MOMAF, MOMAF builds a
master plan for the TAC set—up and management plan, with ABC
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estimates presented by NFRDI, Second, MOMAF transmits the master plan
to a TAC Council, The TAC set—up is reviewed and revised by the TAC
Council, Third, the Central Fisheries Coordination Committee finally
decides TAC of the TAC species by city and province after intensive

discussions and debates,

(Table 3-5) Landing Regulations

Types Laws related to Regulations

Fisheries Act (Article 56)

TAC determination
Fisheries Resource Protection Decree (Article 27 (2))

Fisheries Resource Protection Decree (Article 27 (3))

TAC t
ranagemen Ordinance for TAC management (Articles 9, 11, and 15)

Fisheries Resource Protection Decree (Article 27 (3))

TAC allocati I
allocation (IQ) Ordinance for TAC management (Articles12, 13, and 14)

Sale—-pl
aterplace Fisheries Resource Protection Decree (Article 27 (4))

designation

(3) Penalties and Legal Execution Systems

Fisheries penalties for violations are composed of permission’ s

suspension and forfeit, fine, surcharge, fee of lateness and levy,
. . ’ . . .

Permission's suspension and forfeit can exclude or suspend violators from

fishing activities as an administrative sanction for their regulatory

violations,
(Table 3-6) Types of Penalty for Regulatory Violation
Types of Penalty Contents of Regulatory Violation
Permission’ s suspension and Administrative Sanction for Regulatory
forfeit Violations
Fine Criminal Sanction
Surcharge Civil Sanction
Monetary Fee for lateness Administrative Order Sanction
Sanctions
Lev It is not sanction, but it is economic obligation
¥ or exchange of benefit, imposed to fishermen
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In addition, the Korean fisheries penalties for regulatory violations are

based almost on entirely monetary penalties rather than criminal

punishments,
(Table 3-7) Penalties for Criminal Punishments
Unit: 1000 Won
Violations Penalties Laws

- 2,000 - 20,000 Fisheries Act

or .
— penal servitude under 3 years (Article 94(1))

Fishing without
Permit

~ under 3,000 Fisheries Act
Falsehood and Cheat or (Article 53(1)

— penal servitude under 2 years

3) Surveillance and Monitoring Systems

(1) Surveillance and Monitoring Systems of Fishing Effort and
Technological Regulations

As mentioned above, the surveillance and monitoring services associated
with fishing effort and technological regulations have been carried out by
FSD within FRB of MOMAF and FSOs within FSD, fisheries guidance
organization of each local government, the KCG, and others, These
institutes cooperate with each other., The patrol boats of FSOs (within FRB
of MOMAF) and the KCG mainly monitor activities of fishing vessels and
foreign vessels in offshore areas, The patrol boats of local governments
and the KCG monitor activities of fishing vessels and fishing—rights

fishery in inshore areas,
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(Figure 3-6) Cooperation among Administrative Levels for Fishing
Effort and Technological Regulation
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(Offshore
Area) /
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Local KCG

Governments

(Offshore /

(Inshore Area) Inshore Areas)

Fishing guidance patrol boats of FSOs and local governments related to
surveillance and monitoring services are total 105 boats, FSOs hold 33
boats, most over 100 tons, mainly for covering offshore areas, Local
governments have 72 boats (62% < 45 tons), mainly for covering inshore
areas, Thus, these boats are less useful for monitoring illegal fishing
activities in bad weather or long distances from land, Also, since public
officers on the boats are small, it is not easy for them to simultaneously
operate a patrol boat and to monitor illegal fishing activities,

To guide and monitor fishing activities associated with fishing effort
and technological regulations, the MOMAF establishes annual
comprehensive plan and adopts countermeasure for domestic fishing
order, Based on the plan and the countermeasures, the MOMAF, the local
government and the KCG are carrying out surveillance and monitoring
services with close cooperation,

The 2006 comprehensive plan and countermeasures of MOMAF are
summarized as follows, The main goals of the plan are to establish

fisher—oriented voluntary fisheries order and to improve users
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recognition for regulatory compliance up to 2015 in order to achieve
sustainable use and efficient management of fisheries resources, The
specific contents of the plan are as follows; i) elimination of small-scale
bottom trawls, ii) continuous surveillance and monitoring services and
strong legal execution for illegal fishing activities, iii) maintenance of
strong partnership among guidance and monitoring institutes (MOMAF,
local government, and KCG etc., iv) strong and prompt response for illegal
fishing activities of foreign vessels, and v) establishment of

fisher—oriented voluntary fisheries order,

(Table 3-8 Status of Fishing Guidance Patrol Boats
Unit : Boat Number
Less 10 o0 100 200 500 Over
Total 10 = = = = = 1000
number 49 99 199 499 999

tons tons tons tons tons tons tons
Total 105 9 45 15 10 20 1 5
fast 19 - - 9 3 1 - 3

ea
FSOs | West 14 - - - 2 9 1 2
Sea
Sub—Total 33 - - 2 5 20 1 )
Gangwon 3 - 2 1 - - - -
Kyunggi 3 - 2 1 - - - -
Kyungnam 11 3 8 - - - - -
Kyunghbuk 3 - 2 1 - - - -
Local

Covern—| Busan 8 4 3 - 1 - - -
ment Ulsan 2 1 1 - - - -
Incheon 9 - 4 3 2 - - -
Jeonnam 18 1 14 2 1 - - -
Jeonbuk ) - 3 2 - - - -
Cheju ) - 3 1 1 - - -
Chungnam b) - 3 2 - - - -
Sub—Total 72 9 45 13 5 - - -

Source : MOMAF FSD (2006).
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(2) Surveillance and Monitoring Systems of Landing Regulations

The Korean TAC system is a representative case of landing regulation,
There is an actual catch report as another landing regulation besides the
TAC system, However, the actual catch report is just used as basic data
of policy decision for use and management of fisheries resources rather
than regulatory methods for controlling outputs, Thus, in the actual catch
reports, fishing vessels over 5 tons should report their fishing day, time,
area, species, and catches with wireless telecommunication whenever the
vessels operate (fishermen - fisheries wireless bureau — MOMAF). Also,
fishing vessels less 5 tons have to submit the same information monthly
to local governments (fishermen — local government — MOMAF), The
actual catch report system was legislated in the Fisheries Act, article (75).
Nevertheless, due to fishermen’s under—reporting and misreporting for

catches, the system has a large downward bias relative to actual catches,

(Table 3-9> Actual Catch Report Rate
Vessel Types Number of Vessels Landing rate Report rate
Over 5 tons About 12,000 (17%) 90% About 25%
Less 5 tons About 57,000 (83%) 10% Less 1%

Source : MOMAF,

However, the Korean TAC system is more than a catch reporting system;
it is also an output control system, The TAC system is an upward,
one—line system, Thus, fishermen who are allocated quota amounts must
report their catches to sellers and distributors, In turn, they must report
the quota amounts not only to presidents of cooperatives and chiefs of the
autonomous districts, but also to MOMAF, governors and mayors, After
comparing reported catches and allocations of TAC, the minister has to
announce the information to fishermen allocated quotas when catches
reach 50% and 80% of TAC and also when TAC species are harvested
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extremely rapidly in a short time(Ryu, Nam, Gates 2006). If the reported
catches exceed TAC or have high probability to do so, the minister can
issue fishing activity suspension Decree (e.g., fishing shut—down) to

quota holders and can execute administrative disposition for regulatory

violators,
(Figure 3-7) TAC Reporting System
TAC Allocation
I
Catch Report by
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Surveillance and Report
of Landing Ports by
Observers
Report by Director of
Cooperative President [ | Fishery and Agriculture
and Chiefs of Others Wholesale Marketing
| Center
Data Collection by .
Report of Catches — S — Report by President of
By TAC Species Minister and Local EMAFO
overnor
Catch / Allocation (50%)
Notification of Journal, Catch / Allocation (80%)
Local Governor, ] Announcement of I | When TAC species are
Cooperation President, Catch extremely rapidly
and Chiefs of Others harvested at a short
| time
Patrol Guidance and
Surveillance of Fishery
Officer
I
| | Fishing Activity |
Exceeding Catch Suspension Decree High Possibility of
of TAC (Minister, Local Exceeding Catch of TAC
Governor)

Illegal Fishing Case

Administrative Disposition
(Enforcement of Law)

TAC monitoring is conducted by observers and related officials, To
operate a successful TAC system, the government established the basic

plan for operating Observer system in 1999, In 2000, the Korean
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government initially employed 9 observers, Then, in 2007, 30 observers
are auditing catches landed in several regional fisheries cooperatives,
If many fishermen simultaneously land their catches at a certain
landing port in a certain season, it is not possible to observe or audit all
TAC species landed there, Thus, the government enacted the sale—place
designation for TAC species and fisheries (Fisheries Act, article 27(4)).
Nevertheless, the current 30 observers are still not enough to cover all

landings for TAC species and fisheries,

3. The Korean Fisheries Regulatory Compliance

Illegal fishing can be largely divided by fishing without permit (or
license) fishing and regulatory violations by license and permit holders,
The illegal fishing related to the regulatory violations can be composed of
permit—fishery violation, fishing district violation, fishing tool violation,
and others,

Main violations in the East Sea are fishing tool violations such as mesh
size limit violation and use of triple gill net, In the Yellow and south Seas,
fishing without permit fishery and fishing tool violations such as trap are
frequently violations,

A representative case of illegal fishing without permit is the small—scale
bottom trawls, The government has carried out strong and rigorous
surveillance and monitoring service in order to prevent the small-scale
bottom trawls from depleting all livings of coastal fishing grounds since
2003, Then, the government enforced a special law to remove all
small—scale trawls from the Korean fishing grounds in 2004, The Task
Force, combined by MOMAF, local government, and the KCG, based on the

special law, monitored these trawls over 2 times per month,
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Violation Cases of lllegal Fishing
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Violation Types

Violation Cases

Fishing without Permit

Fishing with small-scale bottom trawls
Coast shrimp beam Fishery of vessels over 8 tons

Permit—Fishe

Fishing with small-scale bottom trawls after getting permits
of coast gillnet and long line fisheries
Using otter boards of Bottom trawls (Yeosu city)

Fishing Tool

Violrgtion — Fishing with Bottom trawls after getting permits of the
Anchory drag net fishery
— Fishing into the east longitude 1280 of Large otter trawl
fishery
— Fishing into no, 1 district of the Anchory drag net
Fishing — Fishing into Cheju coast of large purse seine for fishing
District jack mackerel
Regulatory | Violation | — Fishing into set net protected areas of small purse seine
VlolF?thnS — lllegal fishing out of given fishing areas of gill nets over
Lice?lrses double gill nets
and — Fishing in outside of area of district fishery
Permits

— Limit violations of number of fishing tools (e.g., trap, gill net
and octopus jar, etc,)
Limit violations of number of divers of diving fishery

Illegal picking for resources of divers
Mineral acid’ s using in seaweed aquaculture

Violati
lolation — Using shrimp capture beam to coast long line fishery
— Using triple gill nets
— Other mesh size violations
— Violations of facilities’ standard of aquacultures
Others — Cooperation between lager otter trawls and squid Anglings

(Table 3-11)

Annual Capture Numbers of lllegal Fishing

2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006
Total 3161 | 3,291 | 3,102 | 2.067 | 3.673 | 4.054 | 3.015
Fishing without | 4 499 | g0y 875 621 | 1172 | 1194 | 895
Permit ’ ’ ’
Permit—Fishery 207 185 979 53 306 514 361
Violation
Fis}i}.ng District 75 168 82 48 361 441 261
iolation
Fi@hing [Tool 809 | 1133 | 1.005 | 910 | 1,145 | 1289 | 956
iolation
Others 641 901 868 435 689 616 612

Source : MOMAF,
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In addition, trends of capture numbers of illegal fishing fluctuate over
time, The capture numbers had decreased smoothly until 2003, Then, the
capture numbers have speedily increased since 2003 until 2006, The
reason for this is that, with the Task Force operating, captured numbers
of violations greatly increased, However, due to continuous operation of
the Task Force, the capture numbers decreased again in 2006, In
particular, after the Task Force focused on the small—scale bottom trawls,
the capture numbers has greatly decreased since 2005 as shown in {Table
3—11). However, at that time, captured numbers of other illegal fishing
increased such as fishing tool violation,

(Table 3—12) shows capture numbers by fishery for illegal fishing, The
medium—scale bottom trawls are divided by the Eastern Sea bottom trawls
and the Western—Southern bottom trawls, The main types of illegal
fishing of these two bottom trawls are use of otter board, fishing district
violation, and mesh size limit (over 33mm) violation and so on, The large
bottom and otter trawls are similar with cases of illegal fishing with the
medium—scale bottom trawls, In particular, cases related to illegal fishing
of the large otter trawls are mainly fishing into the east longitude 1280,
cooperation between the large otter trawl and the squid Anglings, and

mesh size limit (over 54mm) violation and so on,

(Table 3—-12) Annual Capture Numbers by Fishery of lllegal
Fishing
Unit : Numbers
2000 2001 2002 2003 2004 2005 2006
Total 3,161 3,291 3,102 2,067 | 3,673 | 4,054 | 3,015
Small feale Bottom | 109 | 1047 | 1,258 | 882 | 904 | 201 61
rawls
MedlumTScale Bottom 45 58 31 36 40 93 30
rawls
Large Bottom Trawls
Large Otter Trawls 43 63 39 21 64 70 48
Anchory Drag Net 78 105 61 46 243 192 194
Diving 40 39 23 26 80 98 73
Others 1,776 1,979 1,690 1,056 2,342 | 3,470 | 2,609
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Cases related to illegal fishing of the Anchory drag net are mainly
fishing district violation (e g., Kyungnam, Jeonnam), fishing into a
protected area, and fishing at night time and so on, Cases of illegal
fishing related to diving fishery are mainly no—permit diving fishery,
fishing district violation, and fishing at night time, and so on,

(Table 3-13) shows capture numbers of illegal fishing by institute: the
East Sea FSO, the West Sea FSO, the KCG, and local organizations,

(Table 3—-13) Capture Numbers of lllegal Fishing by Institute
Unit : Numbers

2000 2001 2002 2003 2004 2005 2006
Total 3,161 | 3.291 | 3,102 | 2,067 | 3673 | 4,054 | 3,015
Ea;gcleSt 502 417 606 527 416 723 637
KCG 1112 | 1,152 495 934 9132 | 2,427 | 1,624
Busan 145 194 201 117 11 98 116
Incheon 12 25 44 19 19 9 23
Ulsan 18 7 3 29 13 21 9
Kyunggi 59 44 70 95 66 62 94
Gangwon 86 29 39 49 85 26 14
Chungnam 179 162 73 103 131 85 80
Jeonbuk 139 159 168 97 114 120 57
Jeonnam | 555 653 920 359 303 305 248
Kyungbuk | 45 67 39 61 60 28 93
Kyungnam 245 287 397 347 201 137 151
Cheju 64 95 54 30 99 20 9

(Table 3—-14) shows the main regional illegal fishing violations and their
related laws, Illegal fishing that occurs in Gangwondo and Kyungbuk
region are mainly fishing tool violation of triple gill nets and violation of

capture length limit of King crab, Illegal fishing of Kyunggi, Chungnam,
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and Jeonbuk regions is mainly fishing district violation and fishing trap
numbers’ violation of coastal stow nets, Major illegal fishing of Busan and
Kyungnam regions is near the EEZ of the Korea Strait between Korea and
Japan of small—scale bottom trawls, Illegal fishing of Joenam and Cheju
regions is illegal fishing near Sorido, Gumoondo, and Yokjido of
small—scale bottom trawls and use of illegal fishing tools such as otter

boards,

(Table 3—14,lllegal Fishing Violations and their related Laws by Region

Regions Illegal Fishing Violations and related Laws

— Use of triple gill nets of coastal gill net fishery
(Fisheries Resource Protection Decree Article 5)
— Violation of capture length limit (less 9 Cm) for King crab in Kyungbuk region
(Fisheries Resource Protection Decree Article 10
Violation of capture prohibition of female King crab
(Fisheries Resource Protection Decree Article 11(1))

Gangwon /
Kyungbuk

— Fishing Violations into the east longitude 1280 of large otter trawls in Busan and
Kyungnam regions
(Ordinance for Fishing Permit and Report Article 14)

— Excess of trap number (less 5 traps) use of coastal stow nets of Chungnam region
Kyunggi/ (Ordinance for Fishing Permit and Report Article 14)

Chungnam/ | — Illegal fishing near Ochongdo, Gyukyeolbiyeoldo, a certain areas offshore and Yellow
Jeonbuk sea of small-scale bottom trawls of Gunsan and Buan (Jeonbuk)

(Fisheries Act Article 57)

— Illegal fishing near EEZ of Korea Strait between Korea and Japan of small-scale
bottom trawls of Dadaepo and Chungmoodong (Busan)
(Fisheries Act, Article 57)

— Illegal fishing near Yokjido, Gumoondo, Sorido of small-scale bottom trawls of

Busan/
Kyungnam

Tongyoung(Kyungnam)

— Illegal fishing near Sorido and Gumoondo of small-scale bottom trawls of Yeosu
(Joennam),
(Fisheries Act, Article 57)

Jeonnam / — Fishing violations (e.g. Octopus minor) into coast areas related to the village fishery
Cheju of fishing vessels of Goheung region

— Use of otter board of Yeosu region’ s medium bottom trawls into inshore and
off—shore areas of Cheju island
(Fisheries Act, Article 41 (1.1) )

Source : Choi, 2007,
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(Table 3-15) shows a compliant survey result for fisheries regulations
(e.g., actual catch report regulation and fishing ground management
regulation) of inshore and offshore fishermen and aquaculture fishermen,
Results of regulatory compliance in inshore and offshore waters showed
lowly. Understandings and acceptance of the chosen two regulations were
low, Administrative operating ability and suitability of penalty were also
very low, In particular, observerance rate was extremely low in all of

rd
users, government, and 3 groups,

(Table 3—-15) Survey Result for Fisheries Regulatory Compliance of
Inshore and Offshore Fishermen

Categor Users Government 3" Group Total
gory (%) (%) (%) (%)
Understandings 53.3 64.2 81.9 65.3
Acceptance 481 59.9 82.5 62.0
Administrative
Operating Ability 34.3 24.7 29.8 29.1
Suitability of 20.0 44.6 42.1 36.1
Penalty : : : :
Observerance 38 6 54 19 3 177
Rate . . . .

Source : MOMAF 2005,

4. Limitations and Problems

Problems and limitations of regulatory compliance in Korean fisheries
are as follows,

First, there are incentives to violate fisheries regulations because of
poor property rights and excess fishing capacity in Korean fisheries, Due
to the lack of exclusive right to use the fish stocks, fishermen compete in
order to take the resource before others do and this competition create

incentives to violate fisheries regulations, Korea also has a quota system
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(IVQ). However, only 10 species are controlled under the system and there
are many problems to solve in stock assessment and harvest monitoring,
In addition, there are excessive fishing capacity such as excessive vessel
number, ton and fishing gears used in Korean fisheries, Fisheries stocks
have declined since 1980s, but the number of vessels has increased by 18
% and total tons have increased by 480%, and total horsepower 580% since
1980s, Due to the excessive fishing capacity, stock depletion has
accelerated and fishermen’s income declined, Fishermen insist that they
have to violate the fisheries regulations in order to make a living,
Second, Korea lacks in effective fisheries’ monitoring and enforcement
system, Fishermen decide their compliance to fisheries regulations
considering the probability of detection, penalty and expected revenue,
Even though penalty is applied after the violation, high detection rate
suppress the incentive to violate fisheries regulations, However, Korea
lacks in enforcement staffs and facilities, especially in regional
government regardless of complexities in Korean fisheries such as gear
complexity and many fishing ports. In many cities, there is insufficient
enforcement staff and they sometimes do not specialize in enforcement
duty and has to take various other duties, Enforcement vessels are small
and old, Dock side monitoring is not implemented except for TAC species,
Third, there is widespread negligence against the law in Korean
fisheries, During the survey, fishermen expressed that the violation of
fisheries regulations are not a serious crime, Therefore, many fishermen
repeated violation of the regulations has bad criminal record, This
widespread negligence of the law is caused by the different opinions of the
necessity and justice of fisheries regulations, Fishermen agree with the
regulations against the fisheries which conflict with their interests,
However, fishermen insist their own violations can be justified since they
can not escape from violating the regulations in order to make their
living, Of course the government has to consider their livelihood and

impose light penalty on the minor violation, However, lenient punishment
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on the fishermen’s accumulated violation, the government should be strict
to the violation and cut the vicious circle of violation, stock depletion and
income decrease,

Fourth, Korea lacks in civic group’s involvement in fisheries
management, Active civic groups are able to contribute to create social
pressure in order to achieve fishermen’s compliance more efficiently, Since
Korea does not have active civic groups involvement in surveillance of
fishermen’s noncompliance, the government has to take all responsibility
of monitoring, surveillance and enforcement which are not cost efficient,
Fisheries authority is always influenced by the political pressure and
sometimes fisheries authority have difficulty in implementing efficient
fisheries management, In the U,S,, Conservation Law Foundation sued the
fisheries authority for not carrying out its management responsibility
correctly, this lead to the authority’s more balanced and responsible
management practices,

Fifth, there has been relative decrease in fishermen’s income, In Korea,
seafood price has been stagnant or showed little increase, However, input
prices such as fuel price and wages has shown steep increase,
Consequently, fishermen’s average income level went below 72% of the city
average income level, Fishermen have become more resistant to the
government policies on fisheries, Fishermen think that the fishermen are
neglected from the benefit of national policies and government is also
responsible for the increased gap of income levels between fishermen and
city dwellers, Therefore, fishermen want more support from the
government and are very resistant to any regulations which can decreased
their income level,

Sixth, Korea lacks in education programs and public involvement in
regulation making process, In order to decrease the resistance from
fishermen, the regulation making process should have public involvement
such as public hearings, In addition, education programs increase public

. . . . K
awareness of fisheries regulations and may decrease fishermen's
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resistance to the regulations, However, regional governments have
difficulty in carrying out above programs because of lack of budget, staff
and overloaded works, Furthermore, fisheries cooperatives have decreased
education and guidance programs for fishermen, Therefore, in many case
fishermen violate the regulations without noticing the regulations and
become very resistant to fisheries regulations,

Seventh, fishermen think that fisheries regulations do not allow area
characteristics and cause a justice problem, For example, spawning
seasons are different according areas, but there is only one seasonal
closure for protecting spawning fishes, Therefore, spawning season and
seasonal closure do not match in some areas and fishermen do not trust
and rely on the regulations,

Eighth, Korea still needs to make a strong cooperation system among
institutes related to surveillance and monitoring services, In particular,
by utilizing men (skilled marine policemen) and technical (patrol boats and
air crafts, etc.) powers with the KCG, Korea needs to prevent fishermen

from providing a chance of Illegal fishing,



Chapter IV. The US Fisheries Regulations and
Compliance

1. Status of the US Fishery

The US is a major fishing nation. In recent years (from 1992) the annual
harvest (commercial, aquaculture catches) has been in excess to 5 million
tons which makes the US the world’s fifth largest fishing nation in after
China, Peru, India, Chile and Indonesia (NOAA 2007). US fisheries are
extremely numerous and varied, By far the largest fishery in terms of
volume is the Alaskan pollock fishery which normally accounts for well
over half of the overall USA catches but much less in terms of value,
Other important species in terms of volume are menhaden, salmon, Pacific
hake, cods, flatfish, herring, crabs, shrimp and sardines, Lobster is
actually the most valuable single fishery followed by crab and shrimp
fisheries (NOAA 2007).

Administrative organizations of the US fisheries regulations are
composed of the National Oceanic and Atmospheric Administration
(NOAA), National Marine Fisheries Service (NMFS), regional offices, each
state government, and the US Coast Guard (USCG).

A basic fisheries management law in the USA is the Magnuson Fishery
Conservation and Management Act of 1976, With its numerous
amendments and changes it is now called the Magnuson—Stevens Fishery
Conservation and Management Act of 1996, This act sets the framework
for fisheries management in the USA, Among other things, the act
established eight regional fisheries management councils, These regional
councils are responsible for developing fisheries management plans for
their areas within the scope set by the Magnuson and subsequently

Magnuson—Stevens Act, These plans are subsequently implemented by the
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National Marine Fisheries Service (NMFS), Also, the regional fisheries
management councils manage the regional fisheries resource, Each council
carries out annual resource assessement, In particular, for overfished
species after assessment, the council officially has to establish resource
rebuilding plan in order to restore the species for a given period, To
achieve the plan, the council uses various regulatory methods such as gear
restriction, vessel license, limited entry, minimum size limit, marine
protected area, and Individual fishing (or vessel) quota, etc.

In addition, the US fisheries management is broadly divided by six
regions, Alaska Regional Office, Northwest Regional Office, Pacific
Islands Regional Office, Southwest Regional Office, Southeast Regional
Office, Northeast Regional Office, Each region is managed by regional
offices and state governments,

As a result, in 2006, NMFS reviewed 242 species among 530 species, 194
species (80%) among 242 species were not subject to overfishing and 48
species (20%) were subject to overfishing, These percentages represent a
slight change from last year’s report, in which 81 percent were not subject
to overfishing 19 percent were subject to overfishing, Also, 140 species
(75%) of 187 species reviewed were not overfished and 47 species (25%) are
overfished, The percentages were unchanged relative to 2005, These
results represent that fish stocks which are living in the US waters are
stable,

In addition, although landings are somewhat inappropriate index for
resources restoration, landings of the US commercial species have stably
increased since 2000, Commercial landings (edible and industrial) by the
US fishermen at ports in the 50 states were 4.5 million tons in 2004 - an
increase of about 0.26 million (up 0.5%) compared with 2003 (about, 4.3
million), Consequently, resource status in the US is relatively better than

that in Korea (NOAA 2007).
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(Figure 4-1> Trends in Total Commercial Catches (1986-2004)
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(Table 4-1) ITQ Management System

ITQ Species and Fisheries | Year Quota Management History

A decade in the planning; first US ITQ system,

0 h
cean Quahog 1990 | replaced short competitive TAC derby, no

and Surf Clam o
restrictions on transfer

Newly—discovered fishery (1988); uses tradable

Atlantic Wreckfish 1992
antie reckits vouchers issued annually to each ITQ owner

Alaska Halibut and

. 1995 | IFQs replaced short competitive TAC derby
Sablefish

The US has relatively lower proportion of commercial species than
Korea, About 140 species (~25%) among about 530 species that are living
in the US waters are commercial species, The US commercial fisheries
have relatively less complicated fisheries than the Korean commercial
fisheries, Preference for seafoods of the US people is also less than that
of the Korean people, Average fish consumption per capita was about 22,6
kg for 2001~2003, The amount is almost a half less than one of Korea,
Total landings of the US commercial species were about 4,312 thousand
tons and the US total fish consumption was around 6,005 thousand tons
in 2003, As a result, the US fisheries resources have relatively less
marketability than the Korean fisheries resources,

Although the US has been faced with race for (boundary) migratory
species among nations adjacent in the US (e.g., Canada, Mexico), it is
more simple than Korea cases,

The US fishermen also have calculated motivations for illegal gain
versus expected penalty, However, high detection probability and the
systematic penalty schedule have reduced abundance opportunity for
fishermen’ s noncompliance, However, if illegal gains for violations are
higher than expected penalty, the US fishermen can also have high level
of noncompliance, In 2006, captured numbers for illegal fishing were

about 4,492, In comparing with fishing areas, fishing vessels, and various
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input stuffing of the US and Korea, these numbers in the US are relatively
lower than them in Korea,

In addition, the US has strong social and cultural pressures for
regulatory violations, Report consciousness of fishermen for illegal fishing
is also high, High proportion of fishermen normally complies for
regulations, Numbers of fishermen and commercial vessels of the US are
about 250,000 people and about thousands vessels, These numbers in the

US are relatively smaller than them in Korea,

2. The US Fisheries Regulatory Systems

1) Administrative Systems

A basic frame of the US administrative systems associated with the
fisheries regulations was organized in around 1800s in which ancestor
agencies of the National Oceanic and Atmospheric Administration (NOAA)
was introduced, These ancestor agencies include the United States Coast
and Geodetic Survey established in 1807, the United States Weather
Bureau established in 1870, and the United States Commission of Fish and
Fisheries established in 1871, The National Marine Fisheries Service
(NMFS) came from the United States Commission of Fish and Fisheries.

NOAA was formed in 1970 as a result of an effort which began in 1966
with enactment of the Marine Resources and Engineering Development
Act. The NOAA Fisheries Office for Law Enforcement (OLE) is a Federal
police part of the NMFS of the NOAA, The OLE was established in 1930
as Division of Law Enforcement, U.,S, Fish Commission and Bureau, It is
responsible for the ecosystem protection and conservation of most of

national marine life,
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(Figure 4-2) Top-Down Administrative Systems of the US Fisheries
Regulatory Enforcement
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(Figure 4-2) shows the administrative systems of the US Federal
fisheries regulations associated with fisheries enforcement and regulatory
compliance, The administrative system has a top—down system:
Department of Commerce (DC) - National Oceanic and Atmospheric

Administration (NOAA) - National Marine Fisheries Service (NMFS) -
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NOAA fisheries Office for Law Enforcement (OLE) — 59 Field Offices (FOs),
The US state fisheries regulatory enforcement is generally carried out by
each state’s Development of Environmental Management (DEM) and
Department of Fish and Game (or Wildlife) (DFG or DFW),

The National Oceanic and Atmospheric Administration (NOAA) was
formed in 1970 as a federal agency of commercial bureaus under the DC,
NOAA has focused on the condition of the oceans and the atmosphere,
NOAA’s mission is to understand and predict changes in the Earth’s
environment and conserve and manage coastal and marine resources to
meet our nation’s economic, social and environmental needs., It plays
several distinct roles within the DC:. a supplier of environmental
information products, a provider of environmental stewardship, and a
leader in applied scientific research,

The National Marine Fisheries Service (NMFS) as an operating branch
within the NOAA 1is the federal agency wultimately responsible for
implementing fisheries management plans and fisheries management
(Shaw 2005). Management of Federal fisheries resources is entrusted to
NMFS under numerous laws, treaties, and other mandates, NMFS works to
ensure that fisheries are maintained at productive levels to support
sustainable fisheries and the ecosystems of which they are a part,

The NOAA fisheries Office for Law Enforcement (OLE) has carried out
most of the US Federal fisheries regulatory enforcement, OLE as a
sub—branch of deputy assistant administrator for operation within NMFS
is dedicated primarily to the enforcement of laws that protect and regulate
the US s living marine resources and their natural habitat, NOAA
Fisheries' special agents and enforcement officers have specified authority
to enforce over 37 statutes, as well as numerous treaties related to the
conservation and protection of marine resources and other matters of
concern to NOAA, The OLE work in partnerships with Federal agencies,
State partners, NGOs, International agencies, and Fisheries Management

Councils to maximize their efforts and effectively enforce the laws that
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protect living marine resources, The OLE is composed of the OLE’s
Headquarter in Silver Spring, MD, six divisional offices and 59 field
offices (FOs) spanning in from Pago Pago, American Samoa to Ellsworth,
Maine, and from Anchorage, Alaska to San Juan, Puerto Rico,

In addition, the state fisheries regulatory enforcement is entrusted to
each state’s Development of Environmental Management (DEM), The DEM
of each state has a different administrative system, respectively due to
particular fisheries situation with each state, However, in general, state
DEM has a Division of Law Enforcement to protect our natural resources
and ensure compliance with all environmental conservation laws through
law enforcement and education while constantly maintaining the health
and safety of the public, Also, department of fish and wildlife within DEM
partially involves regulatory enforcement with related to freshwater and
recreational fisheries,

The US Coast Guard (USCG) is the strongest partner of the Federal and
state governments, A goal of the USCG is to provide unique benefits to the
nation because of its distinctive blend of military, humanitarian, and
civilian law—enforcement capabilities, A main service of the USCG is a
military, multi—mission, maritime service within the Department of
Homeland Security, Its core roles are to protect the public, the
environment, and U, S, economic and security interests in any maritime
region in which those interests may be at risk, including international
waters, America's coasts, ports, and inland waterways. Other groups of
the regulatory compliance are generally composed of US Fish and Wildlife
Service, NGOs, Federal agencies, Fisheries Management Councils, Marine
Fisheries Councils, and international agencies,

In addition, a district criterion between the Federal and State areas for
fisheries regulations is 3 nautical miles, The Federal government for the
fisheries and regulatory enforcement and compliance has managed areas
of outside of 3 nautical miles, Each state government has managed areas

of inside of 3 nautical miles,
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(1) Administrative Organization and Roles of the Federal Government

As mentioned above, NMFS as an agency within NOAA works to ensure

that fisheries are maintained at productive levels to support sustainable

fisheries and the ecosystems of which they are a part, NMFS works with

the eight Regional Fishery Management Councils to end overfishing,

reduce by catch, conserve essential fish habitat, and rebuild depleted

stocks through the development of fishery management plans and

associated regulations, The Regional Fisheries Management Councils

recommend management plans and amendments, NMFS approves these

management programs and implement and enforce needed regulations,

Major important roles of the NMFS associated with regulations are to:

Develops analytical documents to support rulemaking in concert with
the Councils

In coordination with the Councils sets new policies and revise
existing policy on fishery management and economic and
sociocultural issues

Works with the Councils to set policy regarding the operation and
administration of the Councils and appointment of Council members
Seeks improvements in fishing fleet and shoreside processing
operations and, with the Councils, reductions in overcapacity in
fisheries

Manages a voluntary seafood inspection service to ensure compliance
with all applicable food regulations

Participates in negotiations of international agreements

Supports U,S, participation in regional fisheries management organi—
zations and bilateral consultations

Works to secure equitable fishing and trade opportunities for U.S,
fishermen

Manages foreign fishing permitting programs,
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(Figure 4-3) National Oceanic and Atmospheric Administration
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Most of the U,S, Federal fisheries regulatory enforcement has been
generally carried out by OLE, The OLE as a sub—branch of Deputy
Assistant Administrator for Operation within NMFS is dedicated primarily
to the enforcement of laws that protect and regulate the US s living
marine resources and their natural habitat, Main roles of OLE are as
follows:
® The OLE investigates both civil and criminal violations, seizes illegal
property and contraband, and gathers information on criminal
activities, The OLE also has several vessels for conducting patrols
and partners with the U.,S, Coast Guard, Bureau of Immigration and
Customs Enforcement, Civil Air Patrol and state enforcement
agencies to conduct a variety of additional patrols and inspections,

® The OLE provides Community Oriented Policing and Problem Solving
(COPPS) which promotes voluntary compliance through constituent
communication, public awareness and education by committing to
community interaction and partnerships,

® The OLE develops and expands advanced technologies such as VMS

for world—wide fisheries enforcement,

® The OLE fosters cross—cutting activities with other NOAA offices and

promotes partnerships with Federal, state, tribal and foreign
enforcement agencies, The OLE also partners with various NGOs and

fishing industry partners on a variety of projects,

Besides the main role, the OLE works with a variety of member nations
in relation to the Convention on the Conservation of Antarctic Marine
Living Resources (CCAMLR). The OLE works in conjunction with CCAMLR
in particular to Patagonian toothfish importation issues, The OLE also
provides direct support to NOAA's National Ocean Service (NOS) by
providing enforcement services to the NOS's 13 National Marine
Sanctuaries, Patrols, investigations and outreach efforts are conducted

within the sanctuaries by OLE personnel, The OLE works in partnerships
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with Federal agencies, State partners, NGOs, International agencies, and
Fisheries Management Councils to maximize their efforts and effectively
enforce the laws that protect living marine resources, The Federal
agencies in partnerships with OLE are the U,S, Coast Guard, the Bureau
of Immigration and Customs Enforcement, the Bureau of Customs and
Border Protection, the U,S, Fish & Wildlife Service, the Federal Bureau of
Investigation, the Drug Enforcement Agency, the U.S, Department of
Justice, the Environmental Protection Agency, and the Food and Drug
Administration. The U.S. Coast Guard of them is the OLE s strongest
Federal partner,

The OLE maintains working relationships with numerous states and
commonwealth & territorial agencies, Numerous states and commonwealth
& territory law enforcement agencies have a Cooperative Enforcement
Agreement (CEA) with the OLE, Other states have taken their involvement
and cooperation one step further by engaging with an OLE's Joint
Enforcement Agreements (JEA). Since 2002, the OLE has granted over
$63.6 million to 25 U.S. state, territory and commonwealth law
enforcement partners in support of the OLE mission., In 2006, over $14
million was disbursed to OLE s partners in exchange for over 87,000
hours of enforcement activities, In addition, in recent years, NOAA
Fisheries OLE has expanded working relationships with various
non—governmental organizations (NGOs), These NGOs represent a variety
of causes and constituents and are an engaged stakeholders in the ocean
environment,

The OLE special agents and enforcement officers work with various
international organizations in the protection and conservation of the US's
living marine resources and the marine resources of the world, The
various international organizations are as follows; the Convention on the
Conservation of Antarctic Marine Living Resources (CCAMLR), Commission
for Environmental Cooperation (CEC), Convention on International Trade

in Endangered Species of Wild Fauna and Flora (CITES), International
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Commission for the Conservation of Atlantic Tunas (ICCAT), and
International Network for the Cooperation and Coordination of

Fisheries—Related Monitoring, Control and Surveillance Activities (MCS),

(Figure 4-4> National Marine Fisheries Service (NMFS)
Organization
EEO/Diversity Assistant Senior Advisor for
. Intergovernmental
Manager Administrator Programs
Deputy Assistant Deputy Assistant Director, Scientific
Administrator for Administrator for Programs & Chief
Regulatory Programs Operations Science Advisor
Sustainable Northeast Science & Northeast
Fisheries Region Technology Center
Protected Southeast Enforcement Southeast
Resources Region (OLE) Center
Habitat | | Southwest Constituent Southwest
Conservatio Region Services Center
o —
|| Northwest M&B Northwest
Region CFO/CAO Center
| Alaska Seafood Alaska
Region Inspection Center
Pacific Chief Pacific
— Islands Information Islands
Region Officer Center

Source : NOAA, 2007 http://www nmfs noaa, gov/mb/strategic/.

Eight regional fisheries councils created by Magnuson—Stevens Fishery
Conservation and Management Act (1996) also support the OLE, The eight
regional fishery management councils are as follows: Caribbean Fishery
Management Council, Gulf Fishery Management Council, Mid—Atlantic
Fishery Management Council, New England Fishery Management Council,

North Pacific Fishery Management Council, Pacific Fishery Management
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Council, South Atlantic Fishery Management Council, and Western Pacific
Fishery Management Council,

In addition to the OLE's Headquarter in Silver Spring, MD, there are six
divisional offices and 59 field offices spanning in from Pago Pago,
American Samoa to Ellsworth, Maine, and from Anchorage, Alaska to San
Juan, Puerto Rico, As of 2007, it has more than 200 employees, The six
divisional offices as branches of the OLE headquarter are as follows;
Northeast, Southeast, Northwest, Southwest, Alaska, and Pacific Island
Divisions. Also each division has field offices between four and seventeen.
NOAA Fisheries Office for Law Enforcement Special Agents and
Enforcement Officers perform a variety of tasks associated with the
protection and conservation of nation's living marine resources,

In order to enforce these laws, OLE special agents and enforcement
officers use OLE patrol vessels to board vessels fishing at sea, and
conduct additional patrols on land, in the air and at sea in conjunction
with other local, state and Federal agencies, In 2003, OLE special agents
and enforcement officers spent over 2,156 hours conducting surface
patrols, another 474 hours conducting aerial patrols and over 2,000 hours
conducting inspections, The OLE maintains 19 patrol boats around the
country to conduct a variety of patrols including Protected Resources
Enforcement Team (PRET) boardings, protection of out National Marine
Sanctuaries and various undercover operations, These patrol vessels range
in size from a 17" Zodiac to our largest 39' Chris Craft, Working with
federally—deputized state marine enforcement agents and the U, S, Coast
Guard, the OLE is able to garner even more patrol hours, Although the
OLE continues to expand cooperation with a variety of other agencies, the
U.S. Coast Guard remains the OLE's closest ally in the protection of our
Federal fisheries, At sea, on land and airborne patrols conducted with the
Coast Guard, Bureau of Customs and Border Protection, Civil Air Patrol
and state partners have varying effects protecting our living marine

resources and catching offenders, their importance and use in educating
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the public and documenting fishing violations while at sea are invaluable,
While a vast majority of commercial and recreational fishermen comply
with the enacted conservation measures, there are still those fishermen —
both domestic and foreign — who attempt to thwart the law and conduct
fraudulent business, In recent years, the OLE has stepped up its presence
in the international scene as more and more fish are imported and
exported into and out of the United States,

(Figure 4-5) Office for Law Enforcement (OLE) Organization
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(2) Administrative Organization and Roles of the State Government

DEM or DFG (or DFW) of each state has a different administrative
system, respectively due to particular fisheries situation with each state,
However, in general, state DEM or DFG has the Division of Law
Enforcement to protect natural resources and ensure compliance with all
environmental conservation laws through law enforcement and education
while constantly maintaining the health and safety of the public,
Department of fish and wildlife partially involves regulatory enforcement
with related to freshwater and recreational fisheries, In addition, each
state’ s marine fisheries council also supports state DEM. The state
marine fisheries council has monthly meeting with industries and
fishermen for commercial fisheries within state’ s area, 3 nautical miles
and also has yearly meeting with them for freshwater and recreational
fisheries,

For example, Rhode Island DEM s organization is shown above., The
environmental police officer (EPO) within the RIDEM has the power to
enforce all laws, rules, and regulations of the state pertaining to fish,
wildlife, fresh water wetlands, and all vertebrates and plants, and etc, All
EPOs are deputized by the US Fish and Wildlife Service, NMFS, US
Customs to enforce Federal laws respective to each agency within the

State.
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(Figure 4—-6) Rl Department of Environmental Management
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(3) Roles of the US Coast Guard (USCG) and Other Organizations

The strongest partner of the Federal and state governments related to
surveillance and monitoring services is the USCG, The USCG is organized
as 1 commandant, 1 vice commandant, 1 Chief of Staff, 8 services (Human
Resources, Intelligence and Criminal Investigations, Operations,
Engineering and Logistics, Plan and Policy, Command/ Control/
Communications/Computers/Information Technology, Resources, and
Acquisition), 2 areas (Atlantic, Pacific), Each area has 4 parts of
Districts, Mission Execution Units, Maintenance and Logistics Command,
and Mission Support Units, In addition, it has the United States Coast
Guard Academy. The USCG has about 1,709 small boats (motor lifeboats,
motor surfboat, large utility boats, surf rescue boats, port security boats,
aids to navigation boats, and etc.), 54 airplanes, 144 helicopters, and 251
cutters.

The USCG is a military branch of the United States involved in maritime
law, mariner assistance, and search and rescue, among other duties of
coast guards elsewhere, One of the seven uniformed services of the United
States and the smallest armed service of the United States, its stated
mission is to protect the public, the environment, and the United States
economic and security interests in any maritime region in which those
interests may be at risk, including international waters and America's
coasts, ports, and inland waterways, USCG has a broad and important role
in homeland security, law enforcement, search and rescue, marine
environmental pollution response, the maintenance of river, and
intracoastal and offshore aids to navigation (ATON)., The United States
Coast Guard has about 41,236 men and women on active duty, 7,927
reservists, 7,247 civilians, and 34,611 auxiliarists, The surveillance and
monitoring services of the USCG include investigation activities of
maritime crime, maritime environmental conservation activities, and

illegal fishing activities, In particular, average day for the Coast Guard
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boards 193 ships and boats and administers 21 commercial fishing vessel
examinations,

As mention above, other partners of the Federal and state governments
have several Federal agencies, International agencies, numerous states,

commonwealth & territorial agencies, and NGOs,

(Figure 4-7) The US Coast Guard (USCG) Organization
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2) Legal Systems

(1) Laws related to the Fisheries Regulations

Laws related to the fisheries regulations variously exist respectively
depending on species (e.g., commercial species, endangered species, and
marine mammal), fishing areas (e.g., Antarctic area, Atlantic area, and
Pacific area), fishing instruments (e.g., gear and mesh) and fishing
vessels (e.g., purse seine, bottom trawls, and trap). Most NOAA Fisheries
Enforcement activities are conducted under one of the following laws: the
Magnuson—Stevens Fishery Conservation and Management Act (MSFCMA),
the Endangered Species Act of 1973 (ESA), the Marine Mammal Protection
Act of 1972 (MMPA), the Lacey Act Amendments of 1981 (Lacey) and/or the
Marine Protection, Research and Sanctuaries Act (MSA). In general, most
of the regulations are based on the requirements of the Magnuson-—
Stevens Fishery Conservation and Management Act (MSFCMA), which is
the same Act that created regional fishery management councils and the

rules the Councils must follow,

(Table 4-2) Law related to the Fisheries Regulations

Laws Fisheries Regulations

General Magnuson Act Prohibitions and All Domestic Magnuson Act
Fisheries (e.g., violation of enforcement provisions, fish Dumping,
interference of investigation, etc,)

Foreign Fishing Vessels (e.g., failures of Log book, Fixed gear, Vessel
ID, and Observers, Catch/Possession of Prohibited Species, etc.)
US-Canada Bi-lateral Enforcement Agreement

Magnuson—Stevens
Fishery Conservation
and Management Act:
Sustainable Fisheries
Act (1996)

Endangered Species (e.g., turtle, and Sea Lions, etc.) : Violations of

Endangered Species Act Taking, Transportation and Transactions

International Dolphin Conservation Program Act
Dolphin Protection Consumer Information Act : Violations of Taking,
Transportation, Transaction, Commercial Fisheries

Marine Mammal
Protection Act

Violations of Import, export, or transport in interstate commerce any

Lacey Act Amendments container of fish

Marine Protection, Violations associated with seabed/lakebottom activities, fishing,
Research and explosives, vessel/aircraft, historical cultural, and living marine
Sanctuaries Act resources, etc,
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Various other Statutes for which NOAA Fisheries OLE has

responsibility:

Agricultural Marketing Act of 1946

American Fisheries Act of 1998

Certificate of Legal Origin for Anadromous Fish Products
Antarctic Conservation Act of 1948

Antarctic Marine Living Resources Convention Act of 1984
Antarctic Protection Act of 1990

Atlantic Coastal Fisheries Cooperative Management Act
Atlantic Tunas Convention Act of 1975

Atlantic Salmon Convention Act of 1982

Atlantic Striped Bass Conservation Act of 1984

Deep Seabed Hard Mineral Resources Act of 1980
Dolphin Protection Consumer Information Act

Driftnet Impact Monitoring, Assessment and Control Act
Eastern Pacific Tuna Licensing Agreement Act of 1984
Fish and Seafood Promotion Act

Fisherman's Protective Act

Florida Keys National Marine Sanctuary and Protection Act
Fur Seal Act of 1966

High Seas Driftnet Act of 1992

Jellyfish Act of 1966

Land Remote—Sensing Policy Act of 1992

Merchant Marine Act of 1936

Northern Pacific Anadromous Stocks Convention
Northern Pacific Halibut Act of 1937

Offshore Shrimp Fisheries Act of 1973

Ocean Thermal Energy Conservation Act of 1980

Pacific Salmon Treaty Act of 1985

Shark Finning Prohibition Act of 2000

South Pacific Tuna Act of 1988
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B Sponge Act of 1906
Sustainable Fisheries Act of 1996
B Tuna Convention Act of 1950

Weather Modifications Reporting Act
Whaling Convention Act of 1949

(2) Regulatory Methods and related Laws of Fisheries Regulations

The US fisheries regulations also have similar Korean regulatory
methods, These methods can be largely classified by fishing effort,
technological, fishing district, and catch limit regulations, Fishing effort
regulations are composed of vessel licenses, permits, restrictions of gear,
and effort quotas,

restrictions of vessel, days at sea limitations,

Technological Regulation includes mesh size, gear selectivity, closed
season, and minimum size limit, Fishing district regulation are composed
of area closures, fishing area restriction by fishing gear, marine protected
area (MPA), and rearing area, Catch limit regulation consists of TAC,

catch quotas (ITQs), and community development quota program (CDQP).

(Table 4-3) Regulatory Methods related to Fisheries Regulations

Fishing Effort Technological Fishing District Catch Limit
Regulation Regulation Regulation Regulation

— Vessel Licenses — Mesh Size — Area closures - TAC

— Permit — Gear Selectivity — Fishing Area Determination

— Restrictions of — Closed Season Restriction by — TAC share
Gear — Minimum Size Limit Fishing Allocation

— Restrictions of gear — Catch Quotas

Vessel
— Days at Sea
Limitations

— Effort Quotas

— Marine Protected
Area

— Rearing Area

CDQP
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(3) Penalties and Legal Execution Systems

While catches are usually seized at the onset of an investigation,
violators can also be assessed both civil penalties and criminal fines; and
on occasion boats are seized and individuals are sent to Federal prison,
NOAA Fisheries agents and officers can assess civil penalties directly to
the violator in the form of Summary Settlements (SS) or can refer the case
to NOAA's Office of General Counsel for Enforcement and Litigation
(GCEL). GCEL can then assess a civil penalty in the form of a Notice of
Permit Sanctions (NOPs) or Notice of Violation and Assessment (NOVAs),
or they can refer the case to the U.S. Attorney's Office for criminal
proceedings, The GCEL coordinates and implements the NOAA General
Counsel's delegated authority as NOAA's civil prosecutor. GCEL prosecutes
civil administrative violations committed under a myriad of laws
administered by NOAA, GCEL also provides legal advice to their primary
client, the National Marine Fisheries Service (NMFS) Office for Law
Enforcement, on the development and implementation of enforcement
policies and operational guidance, Roles of the office are to:

® prosecute civil penalty cases, permit sanctions, and administrative

forfeitures

® provides support to the U, S, Department of Justice in prosecution of

law enforcement cases in Federal courts and formulates NOAA's
position in such cases
® establish national law enforcement policy in conjunction with NOAA
Fisheries Enforcement and NOAA program offices

® provides legal support to NOAA Fisheries Enforcement and other
NOAA offices, including the Sustainable Fisheries Division and
Protected Resources Division

® advise NOAA officials on specific enforcement cases and general

enforcement trends and issues.
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GCEL has fifteen attorneys, two paralegals, and one support staff,

For perpetual violators or those whose actions have severe impacts upon
the resource, criminal charges may range from severe monetary fines,
boat seizures and/or imprisonment may be levied by the United States

Attorney's Office,

(Table 4—-4) Executive Procedures for violation of OLE

Executive Procedures for Violation

Civil Procedure Criminal Procedure

NOAA Fisheries agents and offices

Office NOAA's Office of General Counsel The US Attorney s Office
for Enforcement and Litigation

(GCEL)

The NOAA Civil Administration Penalty Schedule is a compilation of
internal guidelines used by NOAA enforcement attorneys in assessing
penalties for violations of statutes and regulations that NOAA enforces, In
addition to the Penalty Schedule, Summary Settlement and Fix—it Notice
schedules that are utilized by enforcement personnel are also included and
have been indexed by region, The intent of the Penalty Schedule is to
permit realization of two equally important goals: assessment of
individualized penalties assessed for similar violations nationwide, and
establishment of relative uniformity in penalties assessed for similar
violations nationwide, The Penalty Schedule provides recommended ranges
for penalties and permit sanctions based both on the specific violation and
the history of previous violations,

NOAA enforcement attorneys are expected to use their prosecutorial
discretion in determining the appropriateness of a recommended penalty
or permit sanction, basing their decisions on the particular facts of the

cases, including aggravating and mitigating circumstances,
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® APPLICATION OF PRIOR VIOLATIONS

A prior violation is a criterion for increasing the penalty assessed or
permit sanction imposed for a subsequent violation, The Agency s long
standing practice has been to define a "prior violation" broadly to include
violations of any statute or regulation administered by NOAA, including
violations of permit conditions or restrictions, The Agency may also
consider violations of other Federal natural resource statutes as priors,
The Agency s procedure for determining applicability of a prior violation
to a penalty or permit sanction is to look back from the date of the
current violation and take into account prior violations that have been
reduced to final administrative decisions during the previous five years,

A violation is considered to be a prior violation if it has been reduced
to either a court decision (civil or criminal) or it has become a final
administrative decision of the Agency as defined in 15 C.F.R. § 904 et
seq.. The Agency considers the date that an action becomes a final
administrative decision to be the marking date for consideration as a prior
violation, both with regard to the Agency s use thereof and a violator s
accountability, Finality is necessary to provide actual notice of the prior
violation to effectuate an enforcement scheme that uses higher penalties
and more severe permit sanctions for repeat violations as an incentive for
compliance, Thus, a mere investigation, without a complaint and without
a conviction or fine does not constitute a prior violation, nor may a
penalty assessment or permit sanction be based upon allegations still in
litigation which have not become final, Similarly, simultaneous violations
are not considered priors for each other,

When a case involves multiple respondents who may be charged jointly
and severally, fairness may require that the respondents be charged
individually if their histories of prior offenses are different., In the
alternative, they may be charged jointly and severally if the penalty
assessed, and/or permit sanction imposed, is based upon the lesser

number of priors, Any violation involving the use of a vessel is a prior
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violation against that vessel unless controlling ownership changes, A
violation by a master or crew member on a vessel is a prior violation for
any subsequent violation they commit on a different vessel, If two or more
vessels are owned by the same person, then a violation by one vessel is
imputed to be a prior for the other vessel or vessels, If two or more
vessels are owned by separate corporations, but the same person or
company controls these corporations, then a violation by one vessel is

imputed to be a prior for the other vessel or vessels,

® AGGRAVATING/MITIGATING CIRCUMSTANCES
The following list of factors supersedes all "factors” and "aggravating/
mitigating  circumstances” contained in any individual NOAA
Administrative Penalty Schedule, The superseded factors are incorporated
in the broader factors below, The following list of factors is intended to
be broadly construed, NOAA attorneys have wide latitude in considering
how the specific facts and circumstances of a particular case apply to
these listed factors, Furthermore, the following listed factors are not
meant to be an exclusive or exhaustive list, Some factors may be
disregarded, while additional factors may be considered, if appropriate,
depending on the facts and circumstances of any particular case,
Factors that may be considered in determining the proper penalty level
within the penalty range or, where appropriate, above or below the range
include, but are not limited to, the following:
® Gravity of the violation,
® Harm to the resource;
® Condition and/or value of resource;
® Whether fish were seized;
® Fconomic benefit derived from the violation,
® All factors relevant to the violator’ s conduct such as;
(a) state of mind: knowledge, intent, willfulness, negligence, gross

negligence or inadvertence,
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(b) whether offense was committed in such a way as to avoid
detection, e.g., whether there was concealment or flight (to the
extent such conduct not charged as a separate offense);

(c) degree of dependence on illegal behavior for livelihood (if such
information is available at time of charging);

(d) whether offense was part of a pattern, course of conduct, common
scheme or conspiracy, and violator s role in the activity;

B Whether there are multiple violations (charged or not charged,
including, if appropriate, whether the case involves multiple counts
that would justify a downward adjustment of the overall assessment
in order to reflect appropriately the severity of the illegal conduct);

® Degree of cooperation;

®  Whether violator obstructed administration of justice during
investigation or thereafter (to extent not charged as a separate
offense) by destroying evidence, intimidating, threatening, and
materially lying, etc,

® Acceptance of responsibility;

® Danger of violence or injuries (or substantial likelihood) to the
extent conduct not separately charged;

® Ability to pay.

® History of past offenses;

® Deterrence of future violations by the violator,

Where authorized by statute, seizure of the entire catch or its value,
and seizure of vessel and/or gear, may apply even on first violations. The
quantity and value of each catch should be included in the documentation

of each case because such value may be added to NOVA penalty amounts,
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{Table 4-5)

Northeast Region Civil Administrative

VIOLATION

VIOLATION HISTORY —- PENALTY AMOUNT

FIRST

| SECOND

[ THIRD

VIOLATIONS REGARDING GEAR

All violations regarding gear and methods of fishing, including but
not limited to: mesh or trap size: mesh or trap configuration,
constriction/obstruction; the number of pots, hooks or traps; type of

$5,000 - $80,000
and/or up to 90
day permit sanction

$10,000 - Statutory
Maximum and/or up to
365 day permit
sanction or denial, up

$20,000 -Statutory
Maximum and/or up to
permit revocation or denial
and/or vessel seizure up to

1/4 inch to 1/2 inch

greater than 1/2 inch

$5,000 -$80,000

and/or up to 90 days
permit sanction or
permit denial

$30,000 - statutory
maximum and/or up
to permit revocation
or permanent ban on
Entry

gfea\;/ngiicrkmg and tagging of gear; gear molestation; theft number of ggnial 1o loss of 50% loss of 100% allocation /
allocation/year year or total loss
Violations regarding Weakfish & Horseshoe Crab Fishery gear and
methods of fishing, including but not limited to: mesh or trap size: $15.000- statutor
mesh or trap configuration, constriction/ obstruction; the number of | $2,500-$15,000 $5,000-$25,000 maximum y
pots,hooks or traps; type of gear; marking and tagging of gear; gear
molestation; theft number of crew; etc.
Violations regarding net construction - mesh size: WARNING WARNING WARNING
less than 1/4 inch
$1,000-$20,000 $2,500-$15,000 $10,000 - $50,000

and/or up to 365 days
permit sanction or
permit denial

$35,000 - statutory
maximum and/or up
to permit revocation
or permanent ban on
Entry

VIOLATIONS REGARDING THE FACILITATION OF ENFORCE

MENT, SCIENTIFIC

MONITORS OR OBSERVERS

All violations including, but not limited to: interfering, delaying,
obstructing, assaulting, making false statements, failing to comply
with an enforcement and or observer provision; refusing to allow an
inspection, boarding or entry to an area of custody; dumping fish;
interfering in the apprehension of another; and resisting arrest.

$5,000 - $50,000
(and/or up to 90
day

permit sanction or
denial)

$10,000 - $80,000
(and/or up to 365 day
permit sanction or
denial)

$30,000 - Statutory
Maximum

(and/or up to permit
revocation or denial
and/or vessel seizure)

VIOLATIONS REGARDING PERMITS, REPORTING, DOCUMENTATION, EXEMPTION PERMIT REQUIREMENTS

All violations including, but not limited to: providing false
statements or supporting documentation on an application or report
late or non-reporting; record or report retention; fishing without a
valid permit; failing to maintain a permit in the legible form; fishing
without a valid letter of authorization/extension/ exemption; failing
to comply with a permit condition/ restriction / letter of authorization
or exemption; providing false statements

and or failing to comply with VMS/ DAS requirements (tampering,
etc.). (Technical or minor violations may result in a written warning,
fix it ticket or summary settlement where appropriate for first,
second and third time offenses.)

$5,000 - $80,000
(and/or up to 90
day

permit sanction or
denial)

$10,000 -

Statutory Maximum
(and/or up to 365 day
permit sanction or
denial and/or
forfeiture of the
vessel)

$20,000 -

Statutory Maximum
(and/or up to permit
revocation or denial
or permanent ban on
entry andfor forfeiture
of vessel)

VIOLATIONS REGARDING TIME AND AREA RESTRICTIONS

All violations including, but not limited to: exemption areas, closed
fisheries, area closures, closed seasons, restricted gear/management
areas and Days at Sea violations.

$5,000 - $50,000
(and/or up to 90
day

permit sanction or
denial)

$30,000 - $80,000
(and/or up to 365 day
permit sanction or
denial)

$35,000 - Statutory
Maximum

(and/or up to permit
revocation or denial)

VIOLATIONS REGARDING SIZE/CONDITION/QUANTITY OF F

ISH OR LANDING / POSSESSION REQUIR

EMENTS

All violations including, but not limited to: retaining, possessing or
landing berried or v-notched or undersized lobsters; mutilated
lobsters, speared lobster; removing eggs from berried lobsters;
landing or possessing undersized fish or shellfish; container tagging;
importing, exporting, landing, possessing or transferring undersized
fish; landing in excess of an allocation; exceeding a

possession or landing limit by 10% or more; and transferring fish at
sea.

$5,000 - $50,000
(and/or up to 90
day

permit sanction or
denial)

$15,000 - $60,000
(and/or up to 365 day
permit sanction or
denial)

$30,000 - Statutory

Maximum (and/or up
to permit revocation
or denial)

VIOLATIONS REGARDING TRANSFER, PURCHASE, TRADE, SALE (AND ATTEM

PTS)

All violations including, but not limited to: purchase, sale, offer for
sale, transfer, trade, import or export, barter, any fish or lobster or
parts thereof taken or retained illegally.(Technical or minor violations
may result in a written warning, fix it ticket or summary settlement
where appropriate for first, second and third time offenses.)

$5,000 - $50,000
(and/or up to
180days permit
sanction or permit
denial)

$10,000 - $80,000
(and/or up to
365permit sanction or
permit denial)

$30,000 - Statutory
Maximum (and/or up to
permit revocation or
denial)

Weakfish and Horseshoe Crah Fisheries violations including, but not
limited to: purchase, sale, offer for sale, transfer, trade, importor
export, barter, any fish or lobster or parts thereof taken or retained
illegally. (Technical or minor violations may result in a written
warning, fix it ticket or summary settlement where appropriate for

$2,500-$15,000

first, second and third time offenses.)

$5,000 - $25,000

$15,000-Statutory
Maximum
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(Table 4—5) shows a northeast region civil administrative among several
regional civil administratives: Southeast Region Civil Administrative,
Reserved, Northeast Region Civil Administrative, West Coast Ocean
Salmon, Northern Anchovy, West Coast Groundfish, Alaska Groundfish
and IFQ@, Alaska High Seas Salmon, Western Pacific Crustacean, Western
Pacific Pelagic, Atlantic Bluefin Tuna, Northern Pacific Halibut, and
Fraser River Sockeye and Pink Salmon

(Table 4-6) shows a General Magnuson Act Prohibitions/All Domestic
Magnuson Act Fisheries of three penalty schedules (General Magnuson Act
Prohibitions/All Domestic Magnuson Act Fisheries, Foreign Fishing
Vessels, U.S.—Canada Bi—lateral Enforcement Agreement) associated with

Magnuson—Stevens Fishery Conservation and Management Act,

(Table 4-6) General Magnuson Act Prohibitions/All Domestic
Magnuson Act Fisheries

VIOLATION HISTORY —-— PENALTY AMOUNT
VIOLATION

FIRST SECOND THIRD

Transfer U,S.— harvested fish to
an unpermitted foreign fishing $2,500~$25,000 * @ | $5,000~50,000 * # $50,000 plus ** @@
vessel

Fail to comply with enforcement | ¢) 500 410 000 $7.500~$25,000 $25.000 plus @
provisions

Refuse to allow a boarding entry

to aren of custody. or insooction | $5:000~$10,000 $10,000~$50,000 @ | $50,000 plus @@
Dump fish or other matter $20,000~$35,000 ** | $35.000~$60,000 .
(including nets or other gear) @ **eoe $60,000 plus ee
Forcibly assault officer $10,000~$20,000 @ gg,ooo%m,ooo $40.000 plus
Interfere with an investigation $5,000~$10,000 $10,000~$50,000 @ | $50,000 plus @@
Interfere with the apprehension of | ¢5 5. 10 oo $10,000~$50,000 @ | $50,000 plus @@
another
Resist arrest $5,000~$20,000 $10,000~$50,000 @ $50,000 plus @@
Notes @ * Plus forfeiture of illegal catch or value of illegal catch,

* % Plus forfeiture of entire catch or value of entire catch,

@ Plus 60—day permit suspension,

@@ Plus revocation of permit and/or vessel seizure,
# Plus 120—-day suspension,
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3) Surveillance and Monitoring Systems

As mentioned above, the surveillance and monitoring services have been
carried out by OLE within Deputy Assistant Administrator for Operations
of NMFS, FOs within OLE, each state DEM, and USCG, These institutes
cooperate each other. The patrol boats of FOs (within OLE of NMFS) and
the USCG monitor activities of fishing vessels and foreign vessels in
inshore and offshore areas, The patrol boats of state governments and the

USCG supervise activities of fishing vessels in inshore areas,

(Figure 4-8) Cooperation among the Three Parts for Surveillance
and Monitoring

NMFS

(OLE-FOs)
(Inshore

Offshore Ares,

Cooperation\\

STATE
DEMs

USCG

(Offshore /
Inshore Areas)

(Inshore Area)

The OLE Special Agents and Enforcement officers conduct complex
criminal and civil investigations, board vessels fishing at sea, inspect fish
processing plants, review sales of wildlife products on the internet and
conduct patrols on land, in the air and at sea, The individual OLE Special
Agent and Enforcement Officer rely on their FLETC training, seamanship
skills, emerging technologies and close partnerships with various local,
state, tribal, Federal and international law enforcement partners to

protect over 3,36 million square miles of water and enforce international
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treaties on the high seas, Patrol boats of the FOs within OLE related to
surveillance and monitoring services are all 19 boats, However, the
number of patrol boats is extremely small, Thus, the OLE coworks with
other partners such as USCG, Bureau of Customs and Border Protection,
Civil Air Patrol and state partners, In particular, the USCG is operating
parts of about 1,709 small boats, 54 airplanes, 144 helicopters, and 251
cutters for the surveillance and monitoring services,

This cooperation has varying effects protecting the US living marine
resources and catching offenders, their importance and use in educating

the public and documenting fishing violations while at sea are invaluable,

3. The US Fisheries Regulatory Compliance

In 2007, current total capture numbers by Acts for illegal fishing are
about 4,492 numbers, Some of these, approximately 25% would be very
minor incidents that OLE did very little investigation of and
approximately 756% constitute cases that the OLE conducts investigations
on. The various laws that were violated are included below. Most of the
US domestic fisheries regulatory violations fall within the category of
Magnuson—Stevens Act violations, An average capture numbers by each
year were approximately 3000 and 3,300 for 2000~2005, About 52% of

them are Magnuson—Stevens Act,

(Table 4-7) Annual Capture Numbers of Illegal Fishing (2006)

Laws Capture Numbers
Total 4,492
Magnuson—Stevens Act 2,522
Endangered Species Act 286
Marine Mammal Protection Act 541
Lacey Act 114
Marine Santuary Act 543
All Others* 576

Note : *others include various Tuna Acts, Halibut Act, State Regulations
Non—fisheries, Documentation and Safety, and Tribal,
Source : NOAA OLE Incidents Reported in FY 2007 (Oct of 2007 and Sep. 2007).
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(Table 4—8) shows 2007 regional illegal fishing violations and their

related laws of the US, These violations are classified by the US main

fishing areas: Atlantic, Pacific, Alaska, and the Gulf of Mexico,

(Table 4-8) 2007 Main lllegal Fishing Violations and their related Laws
by Region
Regions Illegal Fishing Violations and related Laws

Atlantic

— New York Atlantic Cod fishermen charged with exceeding catch limits
(Magnuson—Stevens Fishery Conservation and Management Act)

— Orange county fishermen faces federal charges for stabbing California sea lion, which
later died,
(Marine Mammal Protection Act)

— Commercial fishing vessel s captain indicted for disposing of Spiny Lobster tails to
prevent their seizure,
(Magnuson—Stevens Fishery Conservation and Management Act)

— Fishing vessel’ s catch worth $30,000 seized a harvester alleged to have
violated whale protection rules
(Marine Mammal Protection Act, Magnuson—Stevens Fishery Conservation and
Management Act)

— In Philadelphia, two plead guilty to importing and purchasing whale teeth
(Marine Mammal Protection Act)

— New Hampshire charter boat fishermen penalized for striped bass fishing in federal
water
(Striped Bass Conservation Act)

— Miami resident pleads guilty to illegally harvesting and selling marine life from
keys sanctuary
(the federal Lacey Act, Title 16, United States Code, Sections 3372 and 3373)

Pacific

— Long—line fishing activities in Hawaii and the south Pacific illegally traded endangered
species from various Asian nations
(Endangered Species Act, Marine Sanctuary Act)

— Shooting of California sea lion in Columbia Area
(Marine Mammal Protection Act)

Alaska

— Alaskan Fishermen' s Halibut Quota Violation

— Alaska tour boat agrees to pay $7,000 for alleged harassment of endangered Humpback
Whales
(Endangered Species Act)

— Juneau man indicted by federal grand jury for unlawfully catching 17,000 pounds of fish
in fairweather grounds
(Federal Fisheries Protection Laws )

Gulf of
Mexico

— Coast Guard seizes 11,773 pounds of fish

(Regulations prohibiting the use of live bait in pelagic long line fishing)
— Guilty plea and sentencing in shooting of dolphin

(Marine Mammal Protection Act)

Source : OLE www, nmfs noaa,gov/ole/newsreleases html,
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4. Limitations and Problems

To some extent U, S, fisheries, law and enforcement mechanisms present
the features of a strong legal system, especially in comparison with some
Regional Fisheries Management mechanism, The Magnuson Act created
eight Regional Fishery Management Councils, tasked with developing
Fishery Management Plans to improve the sustainability of fisheries in the
EEZ. The councils are comprised of principal state officials with fishery
management responsibility, individuals nominated by the governors of the
states within the councils' areas and NMFS regional directors, These
members are representatives of the fishing industry, the recreational
fishing community or others with substantial knowledge of fisheries, The
Coast Guard provides enforcement and safety guidance on proposed
management regulations and updates on existing regulation enforcement,
However, problems and limitations of regulatory compliance in the US
fisheries can be found as follows,

First, the US has spent high regulatory enforcement expenditure for
covering numerous input stuffing and capacities area, The US holds
thousands of commercial fishing vessels, million of sports anglers, and
hundreds of fishing ports, The current US Federal expenditure on
fisheries management is about 0,9 billion dollars, Fisheries enforcement
expenditure of it is nearly half, about 400 million dollars, The value is
roughly 25% of landed value from federal waters,

Second, the US fisheries enforcement institutes have strong
partnership, but the regulatory enforcement system is complex and
complicated, As mentioned above, the OLE is cooperating with various
institutes such as OLE, USCG, USFWS, State agency, NGOs, and several
Federal agencies, and international agencies, As a result, those institutes
have to spend many times together for solving several issues related to
regulatory compliance,

Third, the US has vast management area that makes the corresponding
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frequency of Inspection low, The spacious (e.g., Pacific Ocean, Atlantic
Ocean) areas can provide fishermen with an incentive for noncompliance,

Fourth, the US has still little compliance in some fisheries related to
species with low commercial value, The reason for this is that the fishery
has weak legitimacy, lack of rights based management, and unenforceable
regulations,

Fifth, the US also shows low compliance in many fishermen when illegal
gain is greater than expected penalty. In cases of Massachusetts Lobster
fishery, Rhode Island Quahog fishery, and New England Ground fish,
survey results show that chronic, frequent violators (violating at virtually
every reasonable opportunity) are about 10~20%, dedicated compliers
(rarely, if every violate) are about 10~20%, and conditional compliers
(complying if frequently violators are controlled, otherwise violate) are
about 60~80% (Sutinen, 2005).



Chapter V. Policy Directions for Regulatory
Compliant—Assurance

1. Comparative Analysis of Regulatory Compliance by Category

Analysis of regulatory compliance by category is based on status of users,
government and resources in the US and Korea, provided in chapter III and IV, This
analysis compares current status of various characteristics by factor that positively
or negatively affects regulatory compliance in both nations, The purpose of this
comparative analysis is to not only diagnose the level of fishermen’ s compliance
with Korean fisheries regulations by clarifying major factors that affect the level
of compliance, but also provide efficient compliance—assurance alternatives through
a comparative analysis of enforcement and regulatory compliance issues in the
fisheries of the US and Korea, In particular, a comparison for regulatory compliance
between the US and Korea is not absolute but just relative and also partially

subjective,
1) Resources

Characteristics of resources involve property rights, abundance, diversity,
migratory, and marketability, Korea rather than the US for all characteristics of
resources was generally in relatively bad conditions, negatively responding to
compliance effects, The main reasons for this are due to ill-defined property
rights and depletion for Korean fisheries resources, In particular, despite of
rapidly increasing Korean fishing capacities (e.g., horsepower, vessel tons,
scientific and high—technological fishing tools), staffing capacities for regulatory
enforcement have not kept up with the change, As a result, fisheries resources

have continuously decreased since mid—1980s, In a status of depletion of
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resources, technological development of input stuffing can much speedily deplete
the resources, In this case, staffing capacities should be prepared enough to
monitor fishermen' s fishing activities with the input stuffing. If it is not
enough, through the output control system with well-defined property rights such
as ITQ@ and Community — Based Fisheries Management, a system that can
sustainably use fish stock is needed, (Table 5-1) shows status of compliance

effects by characteristics of resources between Korean and USA,

(Table 5-1) Status of Compliance Effects by Characteristics of
Resources between Korea and USA

: Status
Factor (Characteristics Criteria Cases OOIEfpfleliilce
Korea USA
Well-defined ITQs,
Property Community +
Property Rights management v Yo m
Rights T1-defined
Property Open Access -
Rights
High . .
Abundance High Biomass, CPUE +
Abundance v -
Low .
Abundance Low Biomass, CPUE -
R . . . Multiple Species and _
E High Diversity |y jiiple Fisheries
S Diversity v -
0 . . Single Species and
U Low Diversity Single Fishery +
i High
¢ g ic Fi _
5 Migratory Pelagic Fish
S Migratory Vo = | VY or =
Low Migratory Ground Fish +
High
Commercial Commercial Species -
Value
Marketability v -
Low .
. Noncommercial
Commercial Spec +
Value pecies
Total
Compliance v -
Effect

Note : + (positive), — (negative), A(good or strong), V¥(bad or weak),
= (normal or stable).
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Status of Compliance Effects by Characteristics of Users

between Korea and USA

Sl Lot o Compliance Status
Factor Factors Characteristics Criteria Cases Rffoct Korea USA
High Violation
Illegal Gain ) Rates B
Expected Penalty | (the number of
Tllegal Gain Vs, violation)
Expected ; ) v -
Penalty Low Violation
Tllegal Gain ¢ Rates +
Calculated Expected Penalty | (the number of
Motivations violation)
. High Opportunity | High Occupational
8§§$rgmty Cost Change Rate +
. v -
8ﬁcupat1onal Low Opportunity | Low Occupational _
ange Cost Change Rate
High Income [I}hg}} GDP for +
sers
Income v -
Low Income Low GDP for Users -
Capacity to
U Comply High Educational | High Educational +
3 Level Level for Users
E Education v -
R Low Educational | Low Educational _
g Level Level for Users
High Social and
Cultural High Report Rate +
Soci Pressures for for Violations
Social ocial and Violation
AR Cultural - v v
Motivations Low Social and
Influence
Cultural Low Report Rate _
Pressures for for Violations
Violation
Low Violation
High Moral Rates n
Obligation (low social
Normat,we Moral Obligation cr.1m1na.1 1at.e) ? ?
Motivations High Violation
Low Moral Rates _
Obligation (high social
criminal rate)
Total
Compliance v = orA
Effect

Note : +(positive), —(negative), A(good or strong), ¥(bad or weak), ™ (normal or

stable), ?(ambiguous).

2) Users

Sub—factors of users involve calculated motivations, capacity to comply,

social motivations, and normative motivations, The calculated motivations
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are composed of illegal gain vs, expected penalty and opportunity cost of
occupational change, The capacity to comply consists of income and
education, The social motivations involve social and cultural influence,
The normative motivations consist of moral obligations,

Korea rather than the US for all characteristics by sub—factors of users
was generally in relatively bad conditions, negatively responding to
compliance effects, The main reasons for this are due to poor capacity to
comply, excess fishing capacity, and fishermen’ s widespread violations
against laws, In particular, low levels of education and income of
fishermen have incited competing harvest for inshore species limited
without sufficient understandings of common pool resources, Fishermen
have insisted that they have to violate regulations unwillingly to make a
living, Their minds have made them widespread negligence against laws,
Overfishing of artisanal fishermen for resources limited in shore waters
has led severe resource damage and depletion, {Table 5—-2) shows status

of compliance effects by characteristics of users between Korean and USA,

3) Government

Sub—factors of government involve administrative system, legal system,
and educational and training system, The administrative system is
composed of efficiency, monitoring, understanding (existence, contents),
and acceptance, The legal system consists of clarity of regulations,
weighted penalty, and consistency of legal execution, The educational and
training system involves educational program for regulatory
implementation, advanced warning educational program for violation, and
outreach and training programs,

Korea rather than the US for all characteristics by sub—factors of
government was generally in relatively bad conditions, negatively
responding to compliance effects, The main reasons for this are due to

insufficient staffing capacities, generosity of legal execution, unrealistic
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(Table 5-3> Compliance Effects of Government between Korea and USA

; Status
[Factor| Sub—factors | Characteristics Criteria (Cases) Coﬁffhagce
£8 Korea USA
High Efficiency for Administrative n
o Organization
Efficiency - -
Low Efficiency for Administrative _
Organization
High Level of Monitoring and
Surveillance +
Monitoring (Scientific Monitory System: VMS) v -
Low Level of Monitoring and _
Surveillance
Administrative High Understandings for
System . Regulatory Announcement n
Understanding | (Mail, Email, Web Announce, and
(Existence / ) ? ?
Contents) Low Understandings for _
Regulatory Announcement
High Regulatory Necessity,
Fitness, and Suitability +
Acceptance (The Degree of Users' Resistance) 2 2
Low Regulatory Necessity, Fitness, _
and Suitability
High Clarity of Regulations
(Effective Day and Time,
G lari ¢ Violation, Penalty, Areas, +
0 ¢ arl%y 0 Fisheries, Species, Exceptional v -
v Regulations Cases)
1]3 Low Clarity of Regulations -
N High Weighted Penalty for
M | Legal System Repeated Violactlions y +
E Weighted (1" penalty, 2™ penalty, 3" A A9
N Penalty penalty, etc,) :
T Low Weighted Penalty for _
Repeated Violations
High Consistency of Legal n
Consistency of | Execution v -
Legal Execution | Low Consistency of Legal _
Execution
Educational Sufficient Educational Program for n
Program for Regulatory Implementation v R
Regulatory Insufficient Educational Program _ '
Implementation | for Regulatory Implementation
Sufficient Advanced Warning
%dvapced Educational Program for (Initial +
. arning and Repeated) Violation
Educational | pqycational — - - v - orA
and Training | program for Insufficient Warning Educational
System Violation Program for (Initial and Repeated) -
Violation
Sufficient Outreach and Training
Programs +
Outreach . (media, events, and field trip,
and Training etc.) v A
Programs Insufficient Outreach and Training _
Programs
Total
Compliance v = orA
Effect

Note : +(positive), —(negative),

stable), ? (ambiguous),

A(good or strong), V¥(bad or

weak), ™ (normal or
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regulations, and inadequate educational programs, In particular, although
the Korea has systematic enforcement system and regulations, staffing capacities
that are operating these systems are still insufficient, As a result, the probability
of detection for illegal fishing of fishermen is also very low, Also, widespread
violations of fishermen against laws, under monitoring system with low
probability of audit or detection, have occurred severe resource depletion and
damage, In reality, due to lack in concern about regulatory compliance of Korean
government, the government has not provided inshore low educational artisanal
fishermen with systematic educational programs and outreach programs, Actually,
the fisheries administration for regulatory enforcement can not help focusing
issues for solving multiple grievances between fisheries industries and fishers, As
a result, staffing capacities such as monitoring and surveillance for illegal fishing
has been automatically neglected,

In addition, severe resource depletion threatening a living of the inshore
artisanal fishermen has incited fishermen various violations such as fishing
without permit, fishing district violation, fishing gear violation, and illegal
fishing cooperation, Widespread violations of fishermen difficultly made a strict
and consistent legal execution, The legal generosity has caused vicious circle of
regulatory compliance, In particular, despite of the rapidly changing Korean
fisheries circumstances, unrealistic regulations (e.g., fishing tool restriction and
inadequate closed area) that have not kept up with the change have provided

fishermen with antipathy for government’ s regulatory policy.

2. Strategies for Regulatory Compliance-Assurance
1) Resources with Negative Compliance Effects

Policy directions by characteristics of resources with negative
compliance effects are as follows,

First, as policy directions for resources with ill-defined property rights,
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the government needs +to develop rights—based management or
community—based management programs, These programs can make
fishermen comply regulations voluntarily for keeping their rights,
Representative programs of these programs involve ITQ, CDQ® program,

community—based fisheries management program and village fishery,

(Figure 5—1) Strategies for Regulatory Compliance for Depleted Resources

Resource
. Negative Effects Policy Directions
Depletion
Property ® Move toward Rights Based Management
Rights = Move toward Community—Based Management

B Strict Surveillance & Monitoring Services
® Strength of Output Control System, reducing

Abundance Excess Fishing Capacity

'\ B Regulatory Strength of Resource Promotion
Programs (marine ranching and artificial reef

‘e projects, and fish—seeds release project)

® Clarity of Regulations

B Strict Surveillance & Monitoring Services

B Development of Resource Management System
for Multi—species and Multi—gears

Diversity

B Research Strength for Migratory Species
B Regulatory Cooperation among adjacent Nations

Migratory for Migratory Species
Stock Depletion B Introduction of High—Tech Monitoring Equipments|
B Distinction of Penalty —Positive Deterrent Effect|
- B Distinction of Penalty —Positive Deterrent Effect|
Marketability

® Strength of Social Pressure for Marketability
(Eco—labeling, Sustainable Seafood)

Second, as policy directions for resource depletion, the government can
use effective monitoring and surveillance programs and strong output
control program for reducing excess fishing capacities, To prevent
fishermen’ s illegal fishing and overfishing, main reasons of resource
depletion, the government needs to preferentially provide well-built
monitoring and surveillance systems with high probability of audit and
detection, Also, to reduce excess fishing capacities, the government needs

to implement output control systems such as TAC,
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Third, diversity with resource itself can cause complicated regulations
to fishermen, A representative case of diversity with resources is multiple
fisheries such as multi—species caught by multi—gears, Therefore, when
setting regulations for multiple fisheries, the government needs to
obviously clarify them to prevent fishermen' s confusion,

Fourth, in a case of migratory or boundary species, most species of
them have weak property rights, Therefore, many nations or fisheries can
race for these species, Since these species are usually pelagic species, it
is not easy to expect that fishermen will sustainably use these species,
Thus, for protecting migratory species, the government needs to introduce
high—tech monitoring system such as satellite equipments and VMS, In
this case, the government has to guarantee fishing information of
individual fishermen,

Fifth, the higher commercial value fish have, higher violation fishermen
have, Thus, the government needs to develop different penalty programs
by species, The reason for this is that fishermen usually consider illegal

gain vs, expected penalty based on a probability of detection,

2) Users with Negative Compliance Effects

Policy directions by characteristics of users with negative compliance
effects are as follows,

First, as policy directions for users with high calculated motivations for
illegal fishing, the government needs to improve a probability of detection
for regulatory compliance and also to make strong partnership among
local and central enforcement offices, Coast Guard, and Civic Groups
(e.g., NGOs). Also, a different penalty system by species for violation
needs to be set up,.

Second, as policy directions for uses with low educational and income
levels, the government needs to provide compliers with incentive and

rewards such as a direct payment and high quota flexibility, The
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government needs to introduce educational warning program for initial
violators such as Fix—it Notice (FIN) program, Various outreach programs
and training programs need to be developed for fishermen, In addition, to
reduce resistance for regulations of fishermen and to provide high
understands for regulations, the government needs to make various public

hearing programs and to attend fishermen in regulation making process,

(Figure 5-2> Strategies for Regulatory Compliance for Users with
Negative Compliance Effects

Users Negative Effects Policy Directions
Calculated
Motivations ® Improving a Probability of Detection
(Illegal Gain vs, ® Move toward Strong Partnership
Expected ® Differentiation of Penalty by Species
Penalty)

® Providing Incentive and Rewards to Best
Compliant Fishermen

Capacity to ® Strength of Warning Systems for Initial
Comply Violators

(Income / ® Supporting Educational and Training Programs

7
&

Education) ® Providing Public Hearings
® Fishermen' s Attendance in Regulation
Making Process

7\

Social s
L Civic Group s Involvement
Motivations .
) ® Strength of Report Consciousness
(Social/Cultural . . .
Low Income ® Setting Community Relations Team
_ Influence)
Low Education
Low Social Cultural .
Normative . .
Influence Motivati ® Systematic Educational Programs
. iati otivations
Low Moral Obligation (Moral ® Strict (Weighted) Penalty System
ora
L ® Various Outreach Programs
Obligation)

Third, regulatory compliance is closely related to social and cultural
influence, For strength of social and cultural pressures, the government
needs to cooperate with civic groups such as NGOs, To promote regulatory
compliance, the government needs to implement report programs for

illegal fishing such as hotline operation for strength of report
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consciousness, Also, to prevent chronic, frequent violators within
community, voluntary community relations teams related to local
government need to be organized,

Fourth, to promote individual moral obligation for resource conservation
and rationale use, the government needs to provide educational programs
in school, scout, and civic groups. Also, through various outreach
programs such as Fish—-Expo, Seafood Show, and Bring—A-Child-
To—Work, social and cultural influence for regulatory compliance can be
improved, These programs are able to provide fishermen and civic groups
with correct understanding for resource use, And also, the government
can enforce strong and weighted penalty to deter noncompliance of

fishermen,

3) Government with Negative Compliance Effects

Policy directions by characteristics of government with negative
compliance effects are as follows,

First, as policy directions for government with weak administrative
system for regulatory enforcement and compliance, the government needs
to improve efficiency for regulatory compliance, One solution for reducing
enforcement cost is to move toward strong partnership among institutes
related to surveillance and monitoring services as well as civic groups,
Also, for strength of monitoring and surveillance systems, the
administration needs to phase in VMS, Dock side, and many more
enforcement staffs and observers, In addition, the administration has to
provide fishermen with various public hearings such as local council
meetings and special meetings in regulation making process and with
multi—routes for regulation announcement such as mail, e-mail, fax, and
computer net—work etc, Through the report service for illegal fishing

needs to be set by the administration,
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Strategies for Regulatory Compliance for Government with

Negative Compliance Effects

Negative . . .
Government & Policy Directions
Effects
Administrative
Efficiency To Reduce Enforcement Cost, Strength of Partnership
Strength of VMS, Dock side, Enforcement Staffs and
Monitoring Observers, etc,
Operating Violation Report System
Understanding Multi-Route Use for Regulation Announcement
Supporting Fishermen' s Attendance in Regulation
Acceptance Making Process
Legal
Clarity of Regulatory Reform for Unrealistic Regulations
" Regulations Providing Programs to promote Understanding of
L Fisheries Enforcement Mission and Regulations
Weighted Penalty Adopting Weighted—Step Penalties for Repeated
Violations
Consistency of Strict and Consistency Legal Execution System
Legal Execution
Educational /
Training
Educational Making Presentations to School, Scout, and Civic groups
Programs
Advanced Warnin
Poor v . 1ne Providing Fixed and Notice Program for Initial Violation
o ) Educational Providing Recognition and Reward Programs
Administrative, Program for Initial Setting Cooperation Program between Local and
Legal, and and Repeated Government
Educational violations
Svst Providing Various Outreach Programs
ystems Outreach and Providing Media Programs for Regulations
Training Program
Second, the government with weak legal system needs to provide

programs to promote understanding (existences and contents) of the
fisheries enforcement mission and regulations, The government needs to
reform unrealistic regulations which cause antipathy to fishermen and
also to simplify complicated regulations associated with multiple fisheries

in order to improve clarity of regulations, Also, the government can adopt
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weighted—step penalties for repeated violations and violations by species,
The government has to provide strict legal execution, avoiding generosity
of legal execution,

Third, to encourage voluntary compliance of fishermen, the government
needs to develop educational and training programs, In particular, the
government needs to train enforcement staffs in order to provide and
present regulatory programs to school, scout, and civic groups., The
government needs to develop fixed and notice program that provides first
time offenders with a good opportunity for fixing minor technical
violations within a designated time frame without treat of penalty. Also,
to promote voluntary compliance, the government needs to develop
cooperation program between local and central governments, And also, to
improve social recognition for regulatory compliance, the government
needs to prepare various outreach and media programs, In addition, the
government provides media programs for regulations to offer tangible
appreciation to marine resource stakeholders for special contributions

toward conserving the marine resources,

3. Countermeasures for Korean Regulatory Vicious Circle

Noncompliance for regulations is linked with one another among all
factors., For example, fishermen s poor capacity to comply can cause
overfishing for resource and also authority’ s generosity for legal
execution, This generosity and overfishing can affect resource depletion
and fishermen' s violations, As a result, the resource is more severely
depletable and the severe resource depletion again provides fishermen
with low net benefit and also provides government with low welfare and

administrative burden, That is vicious circle of regulatory noncompliance,
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In particular, Korea also has a similar vicious circle of regulatory
noncompliance, This problem should be dealt with noncompliance with
short—term and long—term plans and systematic and comprehensive
countermeasures,

A fundamental problem that difficultly makes regulatory compliance is
fishermen’ s poor capacity to comply. In particular, Korea has too many
inshore artisanal fishermen and too many small fishing vessels, These
excess fishing capacities have caused a severe dilemma to regulatory

compliance policy of government, In reality, without inshore artisanal

fisheries structural adjustment programs, the Korean regulatory

compliance policy will not be easily achieved, Therefore, Korea needs to

develop systematic and continuous fisheries structural adjustment
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programs such as long—term vessel buy—back program, For example, in a
case of the US, to reduce licenses linked with fishermen’ s fishing vessel,
the US government has, with long term plan, purchased old
owners vessels which no more they can work, This process takes at the
least one generation (about 30 years).

In addition, in a long run, the Korea has to introduce many more output
control systems such as community—based fisheries management, village
fisheries, CDQ program and ITQ@ system, The reasons for this are that
these programs can promote voluntary compliance of fishermen and also
weak property rights with resource can easily seduce fishermen into moral
hazard with common pool resources, In particular, speedily developing
technology for input stuffing has been faced with limitation of
government s input controls, These input controls have repeatedly made
another regulation against new technology. Thus, to conserve resources,
the output controls can be more efficient for the government,

Korea needs to develop educational and training programs in a long run
to improve regulatory compliance, The current Korean educational and
training programs for fisheries regulations are very weak or almost in
absent, In particular, since these educational and training programs are
closely related to social and cultural influence and moral obligation, Korea
also needs to develop various educational programs suitable to Korean
fisheries circumstances in order to improve regulatory compliance, For a
reference, the US has various educational and training programs, A
representative one among several programs is a Community Oriented
Policing and Problem Solving (COPPS). The COPPS six components are as

follows:

®  Community Outreach which teams OLE with marine resource
stakeholders in grassroots partnerships to identify, define and solve
marine resource enforcement problems with enduring situational

solutions,
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® Fix—It Notice (FIN) Program provides first—time offenders a good

faith opportunity to "fix" minor technical violations within a
designated time frame without threat of penalty,

® ProACTION wuses education to promote understanding of the
NOAA/NOAA Fisheries enforcement mission,

® NOAA Fisheries Enforcement Hotline (1-800—-853-1964) provides live
operator coverage 24 hours a day, 7 days a week for anyone in the
United States to report a federal fisheries violation,

®  Recognition and Rewards (R&R) offers tangible appreciation to
marine resource stakeholders for special contributions towards
conserving the nation's marine resources,

® Community Relations Team (CRT) enacted to develop and coordinate

the OLE's community relations functions, and programs

And also, COPPS within OLE is operating various outreach and media
programs such as Sea Food Show, Boat Show, Fish EXPO,
Bring—A-Child—To—Work Day, Anchorage Sportsman Show, several
Conferences and Symposiums, and Media Publications,

As another example, in a RIDEM, a special staff teaches students,
scouts, and members of civic groups on regulatory compliance and
resource conservations, The staff fund-raises money on teaching from the
state government, A fund of the staff contributes to the RIDEM again,

A severe problem that the Korean government is faced with for
regulatory compliance is insufficient staffing capacities, This problem is
closely related to fisheries enforcement expenditure of the government,
Thus, this problem also has to be dealt with in long run aspects, To
improve staffing capacities, the Korean government needs to employ many
more enforcement staffs and observers and also to introduce many
monitoring systems such as dock side, strong paper trail program, and
VMS, Also, in short run, one of solution is that a strong partnership with

FSDs and KCG can improve regulatory compliance without spending much
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regulatory expenditure, In a US, OLE has a strong partnership with
USCG, USFWS, NGOs, States Offices, and others, In particular, OLE has
extremely small fishing patrol vessels (around 19 vessels), but partners
(e.g., USCG and USFWS) of the OLE have sufficient small boats,
helicopters, airplanes, cutters and staffs, Through strong partnerships
among various institutes, the US has covered illegal fishing issues of
fishermen,

Another problem that the Korean government is faced with for
regulatory compliance is generosity of legal execution, As mentioned
above, this problem is related to several issues such as fishermen' s poor
capacity to comply and widespread violations, insufficient staffing
capacities, and weak property rights with common pool resources,
However, to overcome vicious circle of noncompliance, Korea has to
develop compliance—friendly regulatory programs such as public hearings,
fishermen' s attendance in regulation making process, multi-route
development of regulation announcement, regulatory reform of unrealistic
regulations, simplicity and integration for complicated regulations,
warning programs for violations, weighted—step penalty for repeated
violators, different penalty by species, and fair legal execution, etc,

In a case of the US, each state has fisheries management council, The
council meeting involves a chair who is working at each state DEM,
several representatives by fishery, fisheries specialists who are working
research institutes or universities, lawyers for supporting detailed
regulations and legal issues, scientists for supporting biological issues,
and many auditors who are working in each state, Auditors can also
provide council members with various issues and good idea in regulation
making process

The US is providing first time offenders with a systematic warning
program without threat of penalty, Staffs of 59 field offices within OLE
which are located in all over the US are taking various programs related

to regulatory enforcement, They are monitoring fishermen s fishing
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activities, In particular, FIN program provides first—time offenders with
a good faith opportunity to "fix" minor technical violations within a
designated time frame without threat of penalty,

Also, the US has multi—route systems of regulation announcement such
as office mail, email, fax, and computer net—work, A representative of
regulation announcement is ProACTION, The ProACTION uses education to
promote understanding of the NOAA/NOAA Fisheries enforcement mission,

In addition, the US has special legal offices, NOAA fisheries agents and
offices, and GCEL that can assess civil penalties directly for various
violations committed under a myriad of laws administered by NOAA, In
particular, GCEL has fifteen attorneys, two paralegals, and one support
staff to assess civil penalties directly for various violations, Also, for
perpetual violators or those whose actions have severe impacts upon the
resource, criminal charges may range from severe monetary fines, boat
seizures and/or imprisonment may be levied by the United States
Attorney's Office, And also, the US has 2~4 steps violation penalties

depending on the violation history of fishermen,
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(Table 5-4> A Summary of Korean Main Problems and Countermeasures
for Regulatory Compliance
Factors Main Problems Countermeasures

(Benchmarking from the US)

Weak Property Rights

" Rights—Based Management (IVQ, ITQ) in Long run
® Community— Based Management in Long run
® Qutput Controls(TAC) in Long run

Unrealistic Regulation

Inadequate Educational
Programs

R I . . -
CSOUICES | g Depletion of Resource ® Strict Monitoring and Penalty System
— Different Penalty by Species
— Marine Ranching and Artificial Reef Projects, and Fish—
Seeds Release Project,
® Poor Capacity to Comply B Introduction of Reward and Incentive Systems
— Direct Payment, Recognition and Reward (R&R)
B Excess Fishing Capacity ® Strength of Fisheries Structure Adjustment
Users — Vessel Buy-Back Program in Long run
— Inshore Fisheries Structural Adjustments in Long run
® Widespread Violations for ® Strength of Civic Groups in Long run
Fisheries - NGOs, Community Relations Team (CRT), Public Hearings
® Insufficient Staffing Capabilities | ® Reinforcement of Enforcement Staffs , Equipments,
System, and Cooperation
— Enforcement Staffs and Observers, VMS, Dock side in Long run
— Strong Partnership with Institutes and Civic Groups in Short run
B Generosity of Legal Execution | ® Strict and Consistent Legal Execution and Effective
Warning System
— Weighted Step Penalty (Species, Repeated Violations),
- Hot-Line 24-7 Program, Fix—it Notice (FIN),, ProACTION
Govern—
ment

B Regulatory Reform of Unrealistic Regulations
- Simplicity, Clarity

® Introduction of Various Educational and Outreach Programs in
Long run

— Presentations to School, Scout, and Civic groups

— Sea Food Show, Boat Show, Fish Expo, Bring—A-Child-To—
Work Day, Anchorage Sportsman Show, Conferences and
Symposiums, Media PR (DVD, VCR)
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1. Conclusion
1) Summary and Conclusion

This research diagnosed the level of fishermen’s compliance with the US
and Korean fisheries regulations by clarifying major reasons for their
level of compliance and also provided efficient compliance—assurance
alternatives with Korea through a comparative analysis of enforcement
and regulatory compliance issues in the fisheries of the US and Korea,

Steps of this research are to first, characterize factors influencing
noncompliance caused by various reasons, by considering theories for
fisheries regulatory compliance, second, diagnose problems and
limitations in Korean and the US fisheries regulations pertaining to
compliance,third, suggest policy directions and regulatory counter—
measures suitable to Korean regulatory enforcement through a detailed
understanding of US’ fisheries regulatory compliance, and fourth,
provides policy suggestions for Korean fisheries regulatory enforcement
and compliance issues., In conclusion, in regulatory compliance by all
factors, Korea is relatively less than USA,

In detail, this research broadly classified three factors (: users,
government, and resources) as major factors that affect regulatory
compliance, FKach factor was composed of several sub—factors or
characteristics, Kach characteristic has either positive or negative
compliance effects,

First, resources consisted of property rights, abundance, diversity,

migratory, and marketability, Second, users were composed of calculated
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motivations (illegal gain vs, expected penalty and opportunity cost of
occupational change), capacity to comply (income and education), social
motivations (social and cultural influence), and normative motivations
(moral obligation), Third, government consisted of administrative system
(efficiency, monitoring, understanding, and acceptance), legal system
(clarity of regulation, weighted penalty, and consistency of legal
execution), and educational and training system (educational program for
regulatory implementation, advanced warning educational program for
violation, and outreach and training programs).

This research diagnosed problems and limitations of the US and Korea
for regulatory compliance, The main problems and limitations are as
follows,

Korean problems and limitations are:

® Weak property rights and excess fishing capacity

® Lacks of effective fisheries monitoring and enforcement systems

® Widespread negligence against the law

® [nsufficient civic group’s involvement

® Declining net benefit of fishermen

® Tnadequate educational programs and public involvement in

regulation making process

® Unrealistic regulation

® Weak cooperation among institutes and NGOs

The US problems and limitations are:

® High enforcement expenditure for plan development, reductions of
input stuffing, and harvest capacities

® Strong partnership but complex, complicated enforcement system

® Vast management area that makes the corresponding frequency of
inspection low

® Little compliance in some fisheries related to species with low

commercial value
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® [ow compliance in many fishermen when illegal gain is greater than

expected penalty

In addition, this research compared and analyzed categories by factors
of fisheries regulatory compliance with the two countries and suggested
policy directions for characteristics of three factors with negative
compliance effects, The each policy direction by characteristic of factors
provides a nation with useful information in determining policy decision
for regulatory compliance, In particular, the research suggested
countermeasures for vicious circle of noncompliance with the Korean
regulatory enforcement and compliance, Furthermore, the research
suggested the Korean government’s urgent development works as political
implications,

The major policy implications are able to:

® Provide useful information to fisheries regulatory development and

establishment by characterizing various sub—factors within factors
that positively or negatively affect compliance effects,

® Help setting long—term compliance plans for introducing new

regulatory or compliant system,

® Reduce conflicts related to regulatory enforcement between

government and users by providing users with various public
hearings,

® Provide supporting information necessary to assist compliance and

monitoring functions,

2) Limitations of Research

This research reviewed status of the US and Korea by characteristics of
factors, This review was based on several meetings with state, regional
and federal officials, data collection associated with regulatory compliance

(e.g., statistic data of resources and users, survey results of other papers,
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administrative system, legal system, and surveillance and monitoring
system), and literature reviews (e.g., papers and web searching).
However, some parts (e.g., social and cultural influence, educational
level) of characteristics by factors were based on subjective evaluation due
to data limitations.

Thus, as a further study, the research needs to use a factor analysis,
The factor analysis focuses on "how to compare relative weight for
compliance effects between characteristics categorized by factors", For the
factor analysis, this research needs a survey investigation for small
special groups based on a quantative approach such as Analytic Hierarchy
Process (AHP) and Contingent Valuation Method (CVM).

2. Policy Suggestions

The Korean government’s urgent development programs associated with
regulatory noncompliance are as follows,

First, the Korean government has to develop Compliance Assessment
Models (CAMs) and Systems. In particular, in several fisheries
regulations, to figure out whether or not each regulation is achieving
sustainable use and efficient management of resources, the Korea
government needs to use several CAMs based on compliance theories and
categorization as mentioned in Chapter II, For example, CAMs can involve
logistic analysis (Logit Model), Analytic Hierarchy Process (AHP) and
Contingent Valuation (CV) based on survey data, In detail, although the
logistic analysis can estimate whether compliance effects for
characteristics by factors are positive or negative with signs of
coefficients estimated by regression, the analysis cannot estimate relative
weight among characteristics by factors, However, the AHP can estimate
relative weight among characteristics by factors through small elite group
interview, But this approach is only suitable to individual cases rather

than general cases,
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Second, the Korean government needs to develop several compliance
incentive programs to improve regulatory compliance of fishermen, For
example, in a case of Korea with fishermen’ s poor capacity to comply,
one of solutions is that the government provides "a direct cash reward" to
best compliant fishermen, Also, the government needs to provide
enforcement staffs with several award programs for contributing to
regulatory enforcement, For example, the US has several award programs
such as the US Attorney's Award for enforcement staffs,
Gold/Silver/Bronze Medal Award for enforcement staffs,

Third, the Korean government has to introduce effective educational
and training programs for enforcement staffs, fishermen, civic groups,
students, and children, In particular, through various outreach programs,
the government involves civic groups, students, and children as well as
fishermen in various events (e.g., Bring—A-Child-To-Work Day,
Animation Media Program for special regulations, and Hatchery—Spot
Visit) related to regulatory compliance and resource conservation, In
addition, the government needs to develop a notice and fixed program that
trained enforcement staffs fix minor technical violations of fishermen
without threat of penalty,

Fourth, the Korean government has to introduce cooperation programs,
various monitoring systems such as paper trail system, dock side system,
and VMS, In particular, the Korean government has to make much
stronger partnership with FSDs and KCG than now, And also the Korean
government has to provide fisheries environments that fishermen can
voluntarily make community surveillance teams for regulatory compliance,

Fifth, the Korean government needs to reform unrealistic regulations
and to integrate complicated regulations related to a myriad of laws in
order to improve regulatory compliance of fishermen, For example, in
order to promote fisheries resources investigation and assessment, and
systematic management, the Korean government needs to legislate

Fisheries Resource Management Act as an unofficial name, And also, the
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Korea also needs a counsel that can assess civil penalties directly to the
violators like GCEL of the US,

Sixth, the Korean government needs to develop scientific resource
assessment system for various species as well as TAC species in order to
suggest correct policy for each species, In particular, the Korean
government has to use scientific resource assessment models for species
caught by multiple fishing gears in order to sustainably use the species,

Seventh, the Korean government introduces a regulatory mechanism
based on marketability of species such as eco—labeling,

Eighth, the Korean government seeks to strengthen social pressures
from civic groups for unwise seafood consumption culture (consumption of
fish eggs related to female captures in spawning season and consumption

of sub—legal sized fish).
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