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55) GESAMP Reports and Studies, A Sea of Troubles, Op. cit., p.26.

56) 2147 FolAlof A FEA APHel”, http://web.korea.ac.kr/ ~intplaw/page03.htm](2002-
10-21) #HA.

57) Giulio Izzo, Data Collected within the Framework of the Regional European Sea Conventions,
EEC, 1997, pp.39~40.

58) Ibid.

59) Ibid.
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A5l 35 A2 (MAP) A8, AFa L AZHAl W A2 = 1F(MED
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SNl Bigh A, PARFARS T A H2SAlE
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14 FA| 0} 51 %} (the Charter of Nicosia)

710l gt REAN, AFs LR oE fet PEAY
e, LAUAE et S 4
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THAER 7 319, Y7 217 A| (remote sensing)E 9 3F A & & FAlE
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60) Op. cit., pp.40~41.
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63) Garriques and Andersen, “Guidelines of the EC Reporting Obligations under the Barcelona
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to the public interest and without distorting international trade and investment.’
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& AlFrkg ool A AA st Eof k.10 A ofsthg] o= 2|t A2
=, 2715 oEe] T AER aorE 4 ok A, A of= B ¥ = A
Z|Toll A R s Al o) ARQdel tiake] H7E, SA, 4 el M AlEgE B

T4 AR, AR, ot asithn BeEs 244 9 044 JEdE 9

100) www.anci.it/amiciperlavita/unep_map.html(2002-10-21) 734,
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A, S, A Aol TaE AL, thAUA, olo] it WAl A 1A, ol
492 oAl 4 Sl sy Bkl 24 4
22 8 oY, A, 2238 G ARel sl

whep) Horaeialolo] olsko] dof W 1 FEAS that MEAT U o]
7195 S S Hl @A 6742 X]%ﬁ}i%ﬁl@i Blof| oJsko 1 A A<
0] ol 4402 A BIRAC): MAPT o
FE= A&7 85t floke] WA o] S S IFATE T2
gt A E A A E (PAPRAC)= A &7Hs ot o] Bt Zﬂxdi 27
Ty o] Swo A AAZN L Ackehy 9 Aol Bt AR Qe A sk
A S e 92 vk A ALY GAIE (REMPEC)= ARaltd
YA 2] 9 4 H A A Bl (Regional Information System)S 550 =r7} 7+ @&}l A}
YL S T BES W 4 U DPFEY] AL AL o BHE
il vk SAETA 2SI E(SPARAC) = SHEEA ol tfgh BT 04 A
o] o] & ZA5l7] 9ol Wast AR W U WIS 73pA|7] I 9t 3
S HEAAZ-SAE(ERSRAC)= 9142 Fotof sidetd Bl S48 Ars
2 {7 ew wol B 4 IS oo BAASE vt HAATE WA=
82 ohal ol AHAFAE (CPRAC): AT Al At Ao g
AR oS o3 e

2) SMEREY Aoz = 13

(1) 7H

19941 UNEP %] e 9] 3|0 A el %l HHFH ALz e ghube
FH £de giAe R s, iy £ o Ibe gk, S, AR 85 a2
g Alofoltt, @A o] foo= of Ly FoF U 4*“%7} el E vp glon, AR

g
il
o i
>
ﬁé
o
H
|o
Fu
s

a5 B3 AR E A oFE Aol 7] Wil vro] 21| 9] UNEPS ¢
& Folth 19919 A1aF A e E F LTS ol A B4 W A7FE LA
HE AAsteleh thEeiel 1992 7}Eﬂﬁoﬂ Ao 35 A g 2 qko] AIAH G
om, I uhEafol 19939 BB sz o] ds

101) 19954 7)<k A18%.
102) Giulio Izzo, Op. cit., p.27.
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103) http://www.gpa.unep.org/seas/workshop/nwpac.htm(2002-10-31)
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(2) NOWPAP X &713|2[104)

NOWPAPL- 19944 H&o 4] 417+ 4 H7P§H7} 7H49M 20024 A3} 4R
22 7E AN = ATt ALAf 2l o5 AG7A] FekE sjgdaol £3E o] 9l
Soflw Bal i o] da] B Folth $A AIF R Fojo| 4 379 Ao
B3 3 st HERES MASAOH, BA e FAX 9 UNEPS
HAARF= 02 A3l b 47 = (3=, v% a2, #Aohe] hejetglnt. Al
o) Aolm Aesl i), AA, el LAY A4, B4, 19964 o] & 23}
glolg wid A, AA, A7) GReefols AE7w
golel7)w slolth Bit SAAY o AAE s BEE
1 FHAel dolguols PE, A IARATAYY, BEALH?
ui]

LA =) ]o_lqua%g 208 A9 AY4= 3§

:!:‘4
oS
Y

() O&
Mk, AFQISE 2] Q25 AE(RACS) W Y| EY FEALY
A A2 Al NOWPAPA AdA S22 Ao H, uid

1996 7ol A x| E A2k Juitel o= AolE F5Fo] NOWPAPY
S B33k oA 525, T2]al F7 12150 A 143 Ato]2 A 3LH S

&otol Aol High o A2 A < g 1997/1998' 2 f A 8] Bl
o st nhAY R A5 7 2SR S SotE R A
<, 1979 k0] A48T HA EEHYES ol 20%107HE ), POl
25%(12%F 5 ), St 8%(ARHE ), BAloF 10%((STHE )2 5 63%E31T S
)2 ok

1998 2 AJotof A ARl A32} A5 1kg] ool A AH22f 2] oo A gHolE 2 A2
2 ofato]l SAHARLCA), A GBS 47 A7 H eld=re] 72 Ale7h A
EEAOH(A2), 1979 o= AL S 1998W e ol Aol s
2745t A eh(2 23).

19999 F=rof A AHE Al4AF AR3Ee] ol A= 1999/20001 f 29} A 2]
A it (A AN 19999 e o) = AL E FAE 3 A A9

21
ey
Al A7 A EAT(E2). A SFFE 3 doleAlE s S, sl gE

104) & oAt o EAR HEARE Fustdrt.
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U PAEE 2Alof, sfof LAl
ZHlE = Ao dAs2 A4

20009 = oA AR ASAF YRRl o= A=A A EA 7 7MY SRS
EA Q). shako] Aty AR o) Butolr} 74 A SH 02 G2 AE A A
° 20

rlr
ol
£
J|mt
e
3!
°
i
ol
e
re
r [
rlot
oM,
o

, o791 2001 AR RS A7shy] = SFte 219] 2000 720014 AR B
Ait B AAstdov, e dHely He #4, e d LUHE, +F
LAYA 5

67N FAe SHIAR AAs] 4872 skl ey
T L FYAAE S 200009 3 il sfd A Eao] sl 29
l_i‘ A

5 SARO.Q QI ROE AQIAEE 9l3he] 208k 27 AQlo At % MER B

oo M

3°l A
APEEOH s %W} iﬂﬁi’wl&’iq. UNEP A}—?—i}%ﬂ
lllueca = &5 AR A7) A 2.2 UNE Aol §iREE A
gralo. e gz
9 A4E F
1 i47} o] A oF 3
T2 QA H e

o}
“1e]aL A6zt 29 W T gk 497} 5t
] A

o
<
=
=)

ol fF % oao o 1o

i}zl—\i

u7h g0l g Re] FEARZGA gt
s w289 o]oj7} 2t sfof 3 Ao|chion K 3o] RS
A ATk goke wul otk ol Eofubs NOWPAPY] A4 H4 9 A4 A
Zulo] 7558 Heksr) B, Sabe] SAkatatel Yo A9 AR 0 Q8o

105) “Resolution 1 Programme Implementation in the 2000-2001 Biennium : Activities on Land-
based Sources of Pollution and Ecosystem-based Management of Fisheries”, Doc. UNEP/NOWPAP
1G.6/L.1

106) Ibid.

107) Doc.UNEP(DEC)/NOWPAP/IG.7/10.
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AAZ R 715 AL, 53] fFed U

2 A YatA @ Ao|ch108) 1|5 zF AP A}
NOWPAP®] #| S AIE| = 4] 472 &9

© & AofZgo] diet oy ¥ ARYE

FoFo AU E (Ao}, CEARACYE Ezmue e u dAokstz s ri(dw),

MER/ RAC(8H)= 92 0 odub A 7|52 &}al 9)

4. 8}

199414 UNEPo| |3} NOWPAP %57 2jo] Aejs|gont 4wz Zulo|Ae]
Ao o etk B3] AL o R ofiy Fokyl 1 &)
53 AL Ho R opil e dojth Ao H Felg 9 o
24 NOWPAPo| £-¢J¥l x| 4 79| 9do] t} Hof7}/] wjie] o]
NOWPAP®] 73] EH@P Bt asH 2 ol FIsfe] Mg
Bol 714 o dE 1 w2 o
g o] H7jo]G ol JjAH

ShA A R AP A7FA R FEE 4 o], T 47HA] kol A
NOWPAPS] 242 mlobe] Wz} gk}

leOHJE WO A A AA S, webd SH, HA SH, 123 A2

Hol A & of 71 Aoz A F Yo aigo] ¥ A2 ¥ek4 S H(MED

POL)Oll’Jr el ZHE G =99 LYFEE HHE ¢ e 7R AY AR
= Algdl S, ol& st s 2 Aol A ArE 435kl MEDUY| K
Hoolg FHA R HrtetA =, TR Are A5 e ddH
of Wk E .

olof Ha] NOWPAPo A A&E T 4= e 7|28 Fatst 2ARA| 28l o] 2F
FolA Qle7h? SAACR skl thek RYE ol AlFsitt HUE T
ojl& Fol AgHYzrifo] ArHOoE A ZrolA dE o FF ojuTt
oz JAo] ZkgtE|ojof st=A] AN AT o & 4 1AL, o] T AR A
108) Ibid.

109) Ibid
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X473 BrulisiollMol @240 CHEH 22 YAl

1. =JRHsEA WAL Het 28012

N
N
=
i
ek
rﬁ

(state jurisdiction)2] 7Hd-Z o]sfat7] I8 A= 5=H(sovereignty)2] 7
H A °£ Fof ghoh =1 A o] FA|Ql = 7k7F T2 = 7Eeke] Abofof A
= b amzol 9go|gh 1) B3E 2PRsls oA A Byl
o 2 e AT A, the L e BRSS9
L | tfjslo] &7 (non-intervention)dt O & 7pAI k. T12] Al <A HA
GRAMI 2ok wE o1} glehiin

oz F=Hol| YA =7k Aubd WA gk} g 7HL§°]EP- T
7 AP r

o ™ ol o
T
rO

Ir

N

18 “f
_9,——|—‘

1o Rkl omg 4 oo
b

i

(o

Lﬂ(enforcement jurisdiction) g
AW i waﬂé Zoto] 1

ol r
oZi

SAWA b 9, A4 R R tate] UBAUL WAL AL
AT opUFiet kit SA A AR ES Yol oJste] 45te] G E U

110) Ian Brownlie, Principle of Public International Law, 4th edition, Clarendon Press, 1990, p.287.
111) Ibid.

112) Ibid., p. 298.

113) Ibid.

114) 7oj<e, T=A M2 (53, 2000, AFSIAL, pp. 234~235.

115) Ibid.
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l91o] Aofo] 4z Hayghara e Ash fek. ok Bhte) 3 sho) Qi
Aofol A FUH ] et S ool ofs) AWpAA| B & A B @
Aato] QBUE ATE s Ao pao|chie

SARAL T ol 20] 7b ) EA2) AL Lotus Case(1927)0] eh17) Lotus
Casel ZA U o] QP U AT Gl /1B 02 GEA Aop e 2hrhe
A% ghelaka gk

o 7V O] QRGN L oW FHZE A4S WL HA A o 5
chi= Zloleh. of Mol o] VAU 4] JEHo|th. 1AL FAWLO} B
oFo g BLE 1} 9= 584 312 (permissive regulation)o] & A3}A| Y= st =+7}7}
0 QR ol WA 4 o Aol oheh

lo
o

Lotus bS] A& e Aluta7bEzrel ol

[e]
LU B = Tt M
Fob W 19824 ajepu Aokl A Felakel Aol Wit /) 2ols Ae

o1t} 120)
dRofe & AP FH=0] JE ol A 3y sYafol disf wiets A

116) Martin Dixon, Textbook on International Law, 4th edition, 2000, Blackstone Press, pp.134~135.
117) The Lotus Case(PCll, L& AVs E 7))o Y&& ot} 7}
LA &
19264 89 b Ao] RE AT B Aur Bajol 4 EEsto] Bl7]4e ks W 1
. o1

09l 892 SAA B Aol MARHYTh 2RAEI HolHel BavE R oF
S AL B AUES AR FA| 2t ZeAk o A4S FAREA
Ba@Ce] Az sn

e SANAY 94%. of ¥et %ﬂ(lﬂ)mﬂoﬂ tsto] wefAfef =t =0l At

Ok WRE Gk FYT, AR BAA A ) A wE AL ot
4 #aol v3

A b oLy, Zepaof ek ek QIgE ¢ flrkal
AT Aol diste] mlefAke] A so] AEdE A 4 ‘21%7}91 Exﬂoﬂ A=
6 59 wAR 2P FAS H A5

118) Ian Brownlie, Op. cit., pp.300-303.

119) “Now the first and foremost restriction imposed by international law upon a State is that-failing
the existence of a permissive rule to the contrary-it may not exercise its power in any from
in the territory of another State. In this sense jurisdiction is certainly territorial; it cannot be
exercised by a State outside its territory except by virtue of a permissive rule derived from
international custom or from a convention.” PCIJ(1927), Series A, No. 10, pp.18-19.

120) Ian Brownlie, Op. cit., pp.300-303.



o5 7hxlth= A (territorial principle)s Q1A 7] A o]t} Lotus Ao A] <
AEAE JEFH dgh Jayddd] we g AN gFor o] <l
¥l glrh12h

o) 23t HALe 2A|5H7 Ht']l o} ]5 L}E}”’T/} 1960 19705#% FE W A
Aol diek = P4 o] A E e 9l E 4l (common
concern of humankind)’'122)¢] 7jgo| GAsIHA =7FEdY HdL oFotE QL
th123) o] & So] wkoF 7}7) apto] AFQUAS o)5le] 2pe] I U S

HBTAE AT OIS A7l HR 4 AR AL Bl e
TGS ATEE 4 9Tk o]t 19929 A2 oo 4 Fels Agenda
21'e] 513 24l B FARA S, WA 7 FFE A, 1

121) o7]4 ofeluo) uatae) werol g4 FAeE B
g WA B sEreo] et Taduto] i Ge] 442 KA 2o
ACAEFE D e gaaAae] B ARBUETAe FUL A%
(International Convention for the Unification of Certain Rules relating to Penal Jurisdiction in
Matters of Collisions or Other Incidents of Navigation)’o] €% Qlch.

122) “01%9 #%34(common concern of humankind)'S ‘91 F 4 &-AHcommon heritage of
mankind)’ 2} °F7FQ] oju] zpo]7} k. Al FFEGARS 7T o] Yo = X}@X}"J
oA Ao Y At ofs Hi Qe FE, AsA, d=, oV, 29 2F
& gtk ey QR Fe s s e Sl dAuhe ‘1’12%178‘«1
A&7 2ol 2 432 7138 5 e AdAd S ougith o & 5o of£Akeo]
U AR So] olo] 48k 4= Qlth. Hunter, Op. cit., pp.335~341.

123) UNGA Res. 3201, “New International Economic Order”. ©]+= H|& UN 3|9 A ojo] x|t
S7b5o] Ostol AEAHOE AXNHORA B&YA AN H5eT ok 2 5 9
Ibid.

124) Y2 t}S-3} Zre}. Principle 2 States have, in accordance with the Charter of the United
Nations and the principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental and developmental policies, and the responsibility to ensure
that activities within their jurisdiction or control do not cause damage to the environment of
other States or of areas beyond the limits of national jurisdiction.

125) Y&L t}23} 2. Principle 3 The right to development must be fulfilled so as to equitably
meet developmental and environmental needs of present and future generations.
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g ol A AAEA T AN A 1200 A BFelE AL gl

S7kzdo] I o] Aofa P32 (absolute sovereignty)of A Ao 4 F=H 32
(relative sovereignty) = “1 W2 2| 9|7} S WA 7pEgH o] A 9o ds
T WA %tk 127) Martin DixonS & EaHetd o] Agho tislo] tha) 7
of 241 9lth.

o710 FARAE AT S Ui, A7k AR AR B SHe L
A AR Q3 WAt N5 njeith. & FA Eim ofAR 98 57t
= ool 9w AUA e B RAEU 2Asel GAEE Do
AL Aata 5 Qs FAHe) oy Yo Eqold. ols el B
S} (universal jurisdiction)®] 4|7} &4ttt
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126) Y2t} 2t} Principle 4 In order to achieve sustainable development, environmental
protection shall constitute an integral part of the development process and cannot be considered
in isolation from it.

127) Martin Dixon, Op. cit., pp.133 ~140.

128) “ .. It is clear that the absolute and complete nature of territorial jurisdiction can be modified
either by general principles of international law or by specific obligations freely undertaken by
the territorial sovereign. ... .” Ibid.

129) lan Brownlie, Op. cit., p. 304.

130) Martin Dixon, Op. cit., pp.133~140.

131) 43¢l o A5e Haz wahgo] Ayste Aom QlgEofA $rh. Harvard
Researchi= 3] 23 §] o] 2] o] =AM 2 Y ¢+= 2HZA HTY2 dfj4fo] ofyelal K}, lan
Brownlie, Op. cit., p.305.
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a5 (torture), % £HeH4(genocide), 345 7] 2| (hijacking)7} 21 th.132) 181} o] W
0] AAlR= 20| 9oto] HHA WS g5kl Q7] ol 2o AL
b obd BAEAAE REH Bl v 4 Y ol =4 ool
57 9)r}133)

EEA ekl g rakareie] 7 - =
ofolt}. z|<t 20024 7Y 1Y A A Yol TS 2o 2F(Rome Statute of the
International Criminal Court)o] B @ s}¢ Tt} o]« <A & of ofjgt ¥4 Ha+ES
Agst7] QIR Al Al 1397)=70] AW atal 817f=ro] H]EsL3]

B ool A 425 A822abol] s A AL 1

_H
o

Q. et
L=

e

H

)

rE

i

(o]

o

rr

H

=)

3 & sl A4
Aol distol g et A7l Aol et vsfE T s =

%
gk of 2oo] MAH BANL
& SANHEA FAE 5 92

chu & zoke] WA B 48] 9]

ol A H R Fad e & |t
o] BA0] B xoFe] WAL ASEha Gl AL AHUOITEIN mheta] F
Bott FHEHY dFo] s E2FEHIL Q= AAALE oA Q152 HHA o
015 R Eal7] 93 WEUO] AL o] As| A o] QITia Ao|th.136)

132) Patricia W. Birnie and Alan E. Boyle, International Law and the Environment, Clarendon Press,
Oxford, 1992, pp. 208 ~209.

133) o|& 50 ‘1948 Zli*}ol & 9F(UN Convention on the Prevention and Punishment of the
Crime of Genocide)’ 2| 7% A ©helAto] gt AxdE WA I =7to] Fojsti 9t 1
g]a1 o] W o st EJ%X HAS ARSI Q) A &= e}, Patricia W. Birnie & Alan E.
Boyle,, Op. cit., p. 209.

134) 1= 20029 59 6 UNAREE Aol Al Wl Aetol A g shA A= & 2oFo] ghAf
o] 8 Ho AP} S5 2o e O g B A8 A A
QA= 3%‘ 3] skt Y-S th3} 7ot “This is to inform you, in connection with the
Rome Statute of the International Criminal Court adopted on July 17, 1998, that the United
States does not intend to become a party to the treaty. Accordingly, the United States has no
legal obligations arising from its signature on December 31, 2000. The United States requests
that its intention not to become a party, as expressed in this letter, be reflected in the
depositary's status lists relating to this treaty.” http://untreaty.un.org(2002-11-4) 7.

135) olAgtd E3l 20021 8¢ 28 E %ok thAlayl € AL K5k “..in connection
with the Rome Statute of the International Criminal Court adopted on 17 July 1998, [...] Israel does
not intend to become a party to the treaty. Accordingly, Israel has no legal obligations arising from
its signature on 31 December 2000. Israel requests that its intention not to become a party, as
expressed in this letter, be reflected in the depositary's status lists relating to this treaty.” Ibid.

136) = A/ o] HAA HIAL AR FASNA L5 AAAANF T 559 Wolojg Zast
I Qlh fARE Ml e m Al kA g S obd A ek 7F 5t (jus coges) X T A
Ti(erga omnes)’7} Q)T}. Hunter, Op. cit., pp.229~231.
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(1) 70

“U2A9] offfo] 13-&=9 A mHrl YWrk(An ounce of prevention is worth a
pound of cure).”= A2 F7 LA o Qoj A oA Z X (precautionary measures)
b Aui F 03 AQAE Bob R Zoke) £30 Atk A AL e A4
e 2EAd G024 A Aol Aok Wi o o
= Yu|RIeR3Y) 19929 frQllghg kgl ool Al ghAoff thgt ol 2] (2] A1

A5 2)E Ehjl} 2ol AlAlstat 9l

“HFESE ffete] 7 =79 s o] whet oA Ao de] A Eofof g
o eHehAY =old o fle wale] el ee 1ol dieh ehxleh
35H4 SA4o] AolHiths o9 FAOlEE A ST v E-nA Q)
(cost-effective measures) A5 A7|A|A A= oty FH T} 138)

ool e Fu A P Fof(consensus)E AL 3l
Agenda 21°9] 2|15 A9l Qo] BATHHS) E4S vhleb| sheot
‘soft law 48l A7 0] Z5iet. ofufshel o] Alele W] Zolt 178705 o] Abo] %
Astel7) wtel A QLR ot ool Al Alofet & 4 glon, o] i A
ARl AAE ot 54 AlFWEol Aojxof Sla R okyeh 1 gukef oigt

137) ‘precautionary principle’ '+ ‘precautionary measures’ FE+= ‘precautionary approach’ @] -8-0]+= 1985
d eEFHTS Y7 B AYFA oA E 220]7] AlArste] 7 IZXquOH S oF A (1987)
oI 2 2 TIH(UNEP, 1989), - si oAl E 1ok 2129 A A 2(1990), <47
AelFLHEAE S o2 2H(1989), A3AH s o P2 AI1(1990), A&7He &S]
Bk H| =741 €1(1990), A22FA) 71 5-8] 2 41 91(1990), =574 2] 91915 7] 9} ofz 2] 7k of
e kA A (1991), F oA L A A S0 ARk OECD o] Abe] Har(1991), fH A%t
LO(MPolAERERY, 199), 2o AR SALSY] HE Yoo go] ik oA
(1992, ghat 7ol g E13*4"1(1992) 7] 5B 0F(1992), e N E] 2] of
FEEE R ZA(1991), oA A2 A 2H(1994), Sl SAUAETE FI%
(1995) 50] 3lth. http://www.biotech-info.net/treaties_and_agreements.html. 2002-11-4 7 A,

138) ¥HL t}23} Zt}. “In order to protect the environment, the precautionary approach shall be
widely applied by States according to their capabilities. Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.” Rio Declaration on Environment
and Development, UN.Doc.A/CONF.151/5/Rev.a(1992), 31 1.L.M.876.



Y Fgo] MEA AF=the SH A 71 O A HAQl RoFoluf AT
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139) Daniel Bodansky, “Customary(Not so Customary) International Environmental Law”, Indiana
Journal of Global Legal Studies, Vol. 3, issue 1, Fall 1995, pp.110-119.

140) @ ATA LA 19729 A5ZFAA Ao 2ol vhZ3f 2ol A A= o] et “Principle 6
: The discharge of toxic substances or of other substances and the release of heat, in such
quantities or concentrations as to exceed the capacity of the environment to render them
harmless, must be halted in order to ensure that serious or irreversible damage is not inflicted
upon ecosystems.” Hunter, Op. cit., p.364.

141) Hunter, Op. cit., p.365.

142) Hunter, Op. cit., p.364.

143) £ Z<QF(Prevention of transboundary harm from hazardous activities)-> G-l AFs} <-4 5 9]
517} 19789 A 1372 0] o] A3 Zula) e A AT A E 2| obU sHal ) e b
3| 2-8- 72 2of off 3kt A 2 A (International liability for injurious Consequences arising out of
acts not prohibited by international law)’ 2] 3} -4 t-(subtitle)o] T}. “Report of the International
Law Commission”, U.N.Doc.Supplement No.10(A/56/10), p.366.

144) AJ3z AR A| (Prevention) el =12 2Rt 974 H & ofgstr] fstAL; of w75
A= 12 f¥e 2Aassty] flste] He A 24 & Fg.

145) Y& o} 2} “Commentary (14) Article 3 imposes on the State a duty to take all necessary
measures to prevent significant trans-boundary harm or at any event to minimize the risk thereof.
This could involve, inter alia, taking such measures as are appropriate by way of abundant caution,
even if full scientific certainty does not exist, ... .... This is well articulated in principle 15 of the
Rio Declaration(precautionary principle) and is subject to the capacity of States concerned. ... ”
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146) Patricia W. Birnie & Alan E. Boyle, Op. cit., p.98. Lt o] &gt ‘AZA A Azt Yde’=
ool 9129 ATl A HE ST FH AR o, WA 5] A=
T WA FUs] 488 4 9 202 ek 5 A (triet liabilty) ool A
dubA oz 488 WA Hole Az

147) o] 2L A =Y AS] - A Agol A ek g olch fHdol® Vorsorgeprinzip’£-
u| e A 2 (foresight planning) g &=©| julojt}. o] 7ig & QI7te] L /7S AAR Al
Tt 4 F(good government)’ 7t 9191 ol i, ¥ A&, =Y A A4 5o SHA ALE
SUE rAs7] skl A1 Aol MUshe A ofnlgteh. o] gk fA]o] 1980\ of
W Aol UEhu] AlAFsEoiTh ZLe Al A2 A o] R 2t ol A= o
o 2 AL AT Y olsdeE 2EAE 5 Qs YAoR wolgolal gl

148) James Cameron and Juli Abouchar, The Precautionary Principle in International Law: The
Challenge of Implementation, Kluwer Law International, 1996, pp.63 ~66.

149) o] Aj2] A A1405H) A A5 ae] o] fRe SAFHoRA ofn] @
AW A2 A 9E D5 G sk Ak gy o dolrp ke vh e ek
At MEE ez S90f thsto] Sz uat Helo] o] & A7|5HA| o
gton FAua Weeramantryr= A& 7h52h 2ol Al A8 S 7HA= Alow B
ofok gtth= 48 3}l Qlth. ICI Report, “Case Concerning The Gabcikovo-Nagymaros
Project”, Op. cit., p.78, para.140.

150) 29t FAWGof A Hl o] ZFaYatH o HeS AR o] 29 Ag5 G oo ¥
713 Sl A w5 ofge Fitolth o]& =il Alan Boyle nL4= “They conceal
the new law in 'old bottles.”2} 32 9l A.E. Boyle, “The Gabcikovo-Nagymaros Case: New
Law in Old Bottle”, Yearbook of International Environmental Law, Vol.8, 1998, pp.13~20.

151) Y&of ch23} Zro] LyERLY @tk “113. The court recognizes that both Parties agree on the
need to take environmental concerns seriously and to take the required precautionary measures,
but they fundamentally disagree on the consequences this has for the joint Project.” o] =7}o]
wEgl o] 4He BAFHORA HEAE AHolt RoHY 1 HES A

Shoreht 2AE Sof WAL AR Age ARsdc.
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152) URAY Yo/ RO AET 5 Ut FARUHO
2] (general principles of law)& A2+ .
= oo] Rk A e wE Busie wvhe) A
97)%9 TACKES W7 95k Ziolt). lan Brownlie, Op. cit., p.16.

153) ‘Southern Bluefin Tuna Case’, ITLOS, 1999.

154) Laig, Separate Opinion “Southern Bluefin Tuna Case”, 1999, p.4, paras.12,16.

155) Centre of Intertational Sustainable Development Law, “Precaution in International Sustainable
Development Law”, A CISDL Legal Brief, 2002, p.3.

156) Ibid.

157) o] 2o AR 289 A7 ¥ 7]z W ARUE& sty ARt A
S FEA A o]F oA 9ltt. “Communication from the Commission on the Pre-
Cautionary Principle”, Doc.COM(2000)1, “EuropeaN Parliament Resolution on the Commission
Communication on the Precautionary Principle”, Doc. COM(2000) 1. C5-0143/200. 2000/2086(COS).

158) A HAE o 2ok Aol W Lo o] £ o] B helo] ek 1982
124 109 frosf@er wel 239 oS 95t A% (AGREEMENT FOR THE
IMPLEMENTATION OF TX:= PROVISIONS OF THE UNITED NATIONS CONVENTION
ON THE LAW OF THE SEA OF 10 DECEMBER 1982 RELATING TO THE
CONSERVATION AND MANAGEMENT OF STRADDLING FISH STOCKS AND HIGHLY
MIGRATORY HISH STOCKS)
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Al QoA oA Holeks &olE & ARITE ofy W ol 2ok
o5 & AME L & JaAtolg Hel v e w7bEo] ‘oA ozt
= BolE Ao EN WA AL4&YS oFEA7 Y= 9Tt Eyubar gkl §
= QlT159)
(2) BE
ofufo] 22 theFet e ool A QY E L ol dRbA YRoju Al
A-gof QlojAl oFzke] ztol7t Qe o & Fol METtF Ay 45 o o
AZ Mol 7| Yo RN GAAL 7 259 A& oFBHAl 7] AL QlT}.160) b))
o] % WELJYA Y BlEE v 9l ol F sttt o] YAls 45t
7o)+ sty EEhal ol o Hs] Atk Aolthleh) & o o] Y-S A
SF A AT 4 Sl i AAE BEEE FE sk Aol
olo H3] EUs= o] ¥2]& =2 0= dropZol= FAlof 54 29]7} <l
et 2o fHEE A FHEE AR (MAE Y B E X 0F, 1992) 130R’0
A ool Y2E FHAE PN FaYA 0w Afestal Qlrh o]= AME HAE
S A RO A EH 2RO, 1997) Al174%7 0TI Hhd AL Qle)
A1742 (7§47 1302 R)
2. FEA Y SHEAANL SEAH Y vt A9dSE Lk 1kl Ko g
= w40 % dfof ghrh. e ol uhet A= HH LAY A= o
o] A, AP A 22 TLefal @ AR o LAgoF ghrt.162)

159) Chris Hedley, The Conservation and Management of the Living Resources of the High Seas:
The Impact of the 1995 United Nations Fish Stocks Agreement, http://www.oceanlaw.net, p.33.
(2002-11-4) A,

160) Convention on Biological Diversity, para.9.

161) 1|=io] A7k o ibagha: v & Al A A9 48%¢] Gatv], AAIA wfET 25% 4>
woll Dot AA 2L LufEsolth nl=o] 20014 3 FA{ A Q1 SN EA o]
S A ALS] Y] 7St vid 4o 200249 “U.S. Climate Action Report”™o]| A A 2F4 0 &
TFEHIbA HETE ol ASE Ale Ao, A&SiA d47F Basital Azt
a1 ek “U.S. Climate Action Report 2002”, U.S. EPA, p.52.

162) V(U2 H ZHROF A 1742 28 th23} Zt}. 2. Community policy on the environment
shall aim at a high level of protection taking into account the diversity of situations in the
various regions of the Community. It shall be based on the precautionary principle and on the
principles that preventive action should be taken, that environmental damage should as a priority
be rectified at source and that the polluter should pay.
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A (proportionality), H] 2} A] (non-discrimination), ¥ ¥+ (consistency), H|-8--0] 2] H]

(examining costs and benefits), 7] <84 o] w2 7 & (subject to review) 12| il ¥}5h

=

A L7 o] gk 2 9l (assigning responsibility for producing scientific evidence; burden
of proof)o]t}. oo &jo] AA| P HT = flof Fsjd W 227} u]sEAy
o}l Rk Aofofof shr, FUT Ao A ThE 22 7F He A A= oty F Tk
ofy el & Rl M= Lo Y 227} o] FofAfof gt Z1e|al wpAof 3
A 229 dWAdE AT o qlojof stn] 2215 T 49 FohA ¥ok=
uj o} B]-g-3) ofefo] FAlof dlzjEojof ottt M2 Mot rT}t AleE 45 H
N ow Araop shvl, AR Hekd Azo] dat A A7 FozH oY
of 479 ggow a7t WA A SHES slof Frhie

oo o] AgL 37pA] WA= o] ok AR 7L A H 7Krisk assessment)

163) YE(AAHEEZRF A174% 389)S th231} Zt} 3. In preparing its policy on the

environment, the Community shall take account of:

- available scientific and technical data;

- environmental conditions in the various regions of the Community;

- the potential benefits and costs of action or lack of action;

- the economic and social development of the Community as a whole and the balanced
development of its regions.

164) “European Parliament resolution on the Commission communication on the precautionary
principle(COM(2000)1 — C5_0143/2000 - 2000/2086(COS))”, Official Journal of the European
Communities, pp.345-350.

165) “Commission Communication on the Precautionary Principle”, Doc. COM(2000)1, pp.18-21.
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o|al, EA7} 93 e (risk management)o]r, u}x]ulo] 93 - 7M(risk communication)
ol el R1zo] AWKl BAYAOR AGH| AL HaPAg Ba)A
S0l el AT E st Sol2 4 Qi ool da 4yA A
A Aget daste B 7L o] oAl e, 225 AT AU} ofd 7
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166) Doc. COM(2000)1, Op. cit., p.13-16.

167) Doc. COM(2000)1, Op. cit., p.21.

168) 197251 OECD 29| ‘St A A4 A4 HA 4 &
cheat ol A 9l “o] AE e FA|at
WFAEl 4> Q) AFSho| Al A -8-E . “Recommendation of the Councﬂ on Guiding Principles
concerning International Economic Aspects of Environmental Policies”, Doc. No. C(72)128.

169) “Survey of Liability Regimes Relevant to the Topic of International Liability for Injurious
Consequences Arising out of Acts Not Prohibited by International Law”, ILA(47th Session),
Doc.A/CN.4/471, para.116.
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171) Y2 ¢}S-3} 7). “Principle 16 National authorities should endeavour to promote the
internalization of environmental costs and the use of economic instruments, taking into account
the approach that the pollution, with due regard to the public interest and without distorting
international trade and investment. U.N.Doc.A/CONF.151/5/Rev.a(1992), Op. cit.

172) Hunter, Op. cit., p.384.

173) LA E0] A S of@7) olWsfof & Zlel7hel tistol OECD 19741 ThA] 3 917
9] o]sjof st FietS A el ¢}t “The Implementation of the Polluter-Pays Principle”,
Doc.C(74)223.

174) Doc.A/CN.4/471, Op. cit., paras.122-124.

175) ool thgt Ar> tha SFAYFTEAA T o ol
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3) &= 4=l(Principle of Cooperation)
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Yo AR 7R stofa sAEAd AofA Al s destes
[kl ek 79 A All3zs AL ALl 23k A2 E SAEAE 6
2sl7] flste] =7k kol @ sljof fbrhal grs]al Jlehl76) 19749 A5 S5 A
A A4 A2 Bz =7 Fd3 olsE AU A B FAEAES F
stof Hg o] FAH T2 JAY o AEF BE w/ke dgstolof adnret
I ol 2 e Yol Wk =7 7 A A2 2 Al AT AR o]ofA]al
Atk A AT FFo Hsto]l HAAFA-SRAE YAl o2l w7
< el R ey AdekE AYE Aok etk Aofth o714 V=Y B
gl @bl A2 & o dEdAds AlEskeluA e S whstol
&R Aol tiE AU A E T 5ol wA AdekE AYS A5 sfor
dt= Aol

ojet A 2 FAd ABAAL 7SR sl e H W L o] g
A3} Eafufj ol et ruiyl& AEelEs shal k. d2]il s7hEE w7
S ool A Aok g mlafoll el A h Sl el dieh =AY e WA
A717) 9fste] @esfof gheh17)

1982 olls i A1972 A HE Al2012= sfofe o] B 3 1 u)s) o]
AlE fIgh AR T2 e A4 @& et ok s7ha2 s dt AT
Ha iEstal A ol M 1Rt e =AVIFE Skl A7 A,
sy g AAE HelES shoof sfu, of= wallsfofH g ool FRsof o
o 2EAl w7keE sof ol Hivlste] wAA Sl Hlefok ohn, drAl

176) Hunter, Op. cit., p.374.

177) Y82 th3 3 o). ‘Principle 13 States shall develop national law regarding liability and
compensation for the victims of pollution and other environmental damage. States shall also
cooperate in an expeditious and more determined manner to develop further international law
regarding liability and compensation for adverse effects of environmental damage caused by
activities within their jurisdiction or control to areas beyond their jurisdiction.’

178) 1982 frallsf @ oF A2 A2d A -4 - A2 Fe2 vz Zof g4 skt 3l
AT (A 2] - Ao 4] apelef o), A98z(efet v} A2 gjsfof i), A
1992 (- ehu] B AIR]), A2002(AF - 2AAIE B AE - A agh), 20122 A

A& T Hetd 71E)
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L o o] HuE S/HES A2 M (n good faith) FH LY A EE 1
S5hE WA s Hasks] 919 @estelor dek % @ele] UH e Mg A
Hah olulE sl oleh. Ao AUN L 19691 Hopulo] Bt Wl o
1978 Zope] SH7hsAS] B3 wAYB AL AR ofn] FAWA HHA O
2 AEE FAANALS Helst ohs) Eak Ao YUY RS Fog
e A S 2 WA AR olele] Fh o] FATA HolA B4aof
W7 o)5g oujsh Alol] i) S 9)(unilateral acts)9] $13F A2 A
Al §igko] ARTT theba] Sk 40909 gdo] MAsHAL 337w
& A9 o2 Asta Hasks] Slstel bsd RE Bad 4L chsjolop
a}e} 181)

(2) =8

A AHe A0 A 2 1 5 HARE 9lste] DA U
olch. WY Ao] F4uA YAk BAOAWAS S FAFEY BRAL
249 5 g AL 429 9ho] Y] YL FAHOR ojudt A
347} o] E|ofof siifi= Aloleh. olo] thsfA 20019 ILC7L AET A2 LTS
0.2 2 e 0] 23 A ol gl 2ok Adz £ xobo] FASAL ok ol
o Gele] A4l sol 24w ojok okl Wl a Yle. B8 BAGFR 2
whg Ao A AsHA Suaor st gAE GHL A 3t R RAS
gofshofof ks ofefat A4l AA 19829 fAS| o AOF] A E 24
o, B GFA AR 1 A FR W ANRY 5 AL A
o4 Bl UHL A AT ZAE ol Aok alth. 53] s 2 4ol
Ao Q1 kol shepol FAE Wl W AR ol Ay E A Felshe
% 53 9ok deln AFBAREE YaA AP BLES s o

179) U.N.Doc.Supplement No.10(A/56/10), Op. cit., p..396.
180) Ibid.

181) Ibid., p.397.

182) Ibid., p.406.

183) Ibid.
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dl, Breafsf Al of sfofe ol tiek @ FA UNEPS] A osiZ2asls &
B A o] Fol A AL At

3. AR

1) Trail Smelter Case

(1) ARA7HR

At EFda|elo] 9Ae AlH 2t vjato] YAE e} ol H skl QiTh. 1896
WRE A7t 7HsE 7] AR s, 19258 3 19274 0] 5 Al o] djf i
ZEo] AYAHA Eujzel Ao AHart ek 221 O 2E5S A
i & 5= oFgFA7F A0 Hj ko] 1930W df o= 2o 7k 19teEof o] 27 E| %)
o}184)

5 A9 2l 9 7| AR Qlste] ofgkalbz A FEo] Al A

o
ol = Y4E o] b3

o of _Q
o
X
y-"
e Tied

=, A, 5, 7S e ol gusd
(extensive damage)S FHMA|ZITh= FAbo] Lt 2 K g A 7] =] 91185 1928 8
A =4 559 ¥ 2 (International Joint Commission)!86)1= =4 9] &35 RAFs}o
1931 WA R & HuA7F A E Qi) & HilA e Al art Solule of%
AMLTE 75 dol vle W R i Ee % gpop Eaf 7k WASHAl RS
ajofetrt= A3l (recommendation)& Wt ©f Yl f=rof sl WolE oA A]
Fot QA Esful o2 A7) ul=rof Al 35 J?:f dE Alestolh. 2y vl
= o s e ulelh WAskal ekl Hksto] thAl ZA A 7S sHAAL 1935

184) “Trail Smelter Arbitral Tribunal”, AJIL, Vol.35(1941), 1965, pp.692 ~693.

185) Kevin J. Madders, “Trail Smelter Arbitration”, Encyclopedia of Public International Law, Vol.
I(1981), p.230.

186) £ 919181 1099 A QT AR 2AL A v 7k fe] AH s2L
o] gt o] & W T E ot b A| =t 4] % OF(International Boundary Waters Act,
1909yl oJsto] A qlek. S ARl FA7IFF2A Yok shd Y o] &of Wt F=7t
B APA ] wha EAEEAA] ZAF W H sk 9l HEke ‘:‘OiﬂPOH:}(_‘g Z0F A
$102). 3 9128 20024 AAVA FAT BES 54 o] AL oo el
Goll Wet o]9E 2IAIHA L AS WASHE d Fast A4S skl Qo
http://www.ijc.org(2002-11-14) 7 A,

mol
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THEE A3z AAE 47FA e HA Aol thaa 2ol WY E T
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M7 whef AYskRlrrd olof diste] ofujel 4ol A=EoiAor & AN

=4, Ea7h SAsh AT o2 Efd Alflas Y™ ol E3E oIt
Al R lfor g AQ7E? whd IO o= oju et WR ST A A Y
& ofojof & JI7R

A, Sy WA e Ao e Efd Aldas oW 24 Ee Ak
€ AE-rAstoloF st=71?

Tl [e]
(indemnity) E+= X AF(compensation)©| 0] Fo]#of Sttt o] o AL 7HA] &
ojo} 57219

® 19384 =4

B AUl A 19384 19419 5 wle] wAlo] Qlolet. 19384 0] AL
A A WA A Betol HE AR WHL A, Al WA A e
WHARS WHRI0 3 A 8 Qo] ate] e &30 FRE T/}
A0z st Al LA PPkt FAMAL B0 that oo
e st

A A A Aoz FAMEE 193249 149 19 o] F-ole nj=9] Rk

187) “Convention for Settlement of Difficulties Arising From Operation of Smelter at Trail, british
Columbia”, U.S.Treaty Series No.893. 1935.

188) “Trail Smelter Arbitration”, AJIL, Vol.35, 1941, pp.686~736.

189) Ibid.

190) A -2 1938 Aol A & winjet Al A HA gl diste] “Eo AAstal JF
29l ¢ -L(more adequate and intensive study)”7} o|F oA Q@ 7} Q&S HohkalFct o] &
floto] HFAA o] 7] dof YA A Al (temporary regime)E -/ skofof shuf, Al WA
Aol A Al 718k Q1= “olw gk 2] 4= A| A (what measure or regime...?)”o gt T
S BN FAAANE AA - Fete] FAE A= LA tet Faek HEA TS
7HE 4 Q=S stofof gtk AES Wil St} Ibid., p.687.

191) v]=r9] T7bA] Eaful g kS thyak Ak () FHZEAI9F ZL 7fRf(cleared land and
improvement), (b) W] 7} 7+A] @} 1 7} ZF(uncleared land and improvement), (¢) 7}, (d) vF=9
Akal], (e) vl=re) =6, (F) 19324 19 1947042 g afjof thgt ujArel 3sukee]of
et ol &}, (g) 719 3. Ibid
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I ek ool tjd EafujAd oz A 7Yk 8} v 6HMES] o] A7} 7}
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@ 19414 344

19419 7HA-L 1938 T FA] F FAe TR Av|EdY WA AHE
& oIk L ofof oA w3 wA WA AHe A Eafujake o

&}of OIE]E A7\ s A B AL o) Zo] 7] olate] 2 ZE b
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r%
:?L
=)

o>‘£‘=m

polof] 3bElofof & Aolekz FAL dhatt. o] BAL WA Aol e 1%
2% (final decision)o] 13} 723} 27} wo] AA Helul7] w4} 14 A4 2
A WA AR ol HEAAL Teln 2% wA A S WA A F
A FAU] ol T A 4 Qevhe] WA Bke WA a7 gk
o= S olu] ZHH WA AHS thA THE 4 UE7hY] res judicata’1S
BAZ ghekslof Sheh9) B Ajole] tfste] FAAAL WA v 24
AS AT % AU HEAoR AHE WA AHE ol Fo] WU A WA
dafol © 4 QER9E AL SHelsrhe

192) Y& th23} 7t Damage caused by the Trail Smelter in the State of Washington has
occurred since the first day of January, 1932, and up to October 1, 1937, and the indemnity
to be paid therefor is seventy-eight thousand dollars($78,000), and is to be complete and final
indemnity and compensation for all damage which occurred between such dates, Interest at the
rate of six per centum per year will be allowed on the above sum of seventy-eight thousand
dollars($78,000) from the date of the filing of this report and decision until date of payment.
This decision is not subject to alteration or modification by the Tribunal hereafter. The fact of
existence of damage, if any, occurring after October 1, 1937, and the indemnity to be paid
therefor, if any, the Tribunal will determine in its final decision. Ibid.

193) 7| FARMERIRE) : #EUS 7hA s AHEA A E WMol thAl SR ARA 24
g AR, o] EUwAl] tal EUof FAA Thol= oln] thE 4 floh U SRk
J(E, estoppel) @ 4 9] Agofg} g 4= iy, opit o] = e 44 (res adjudicata)’ ¥} -5
soj A= ¢ "t o4 E, THEY A, FHET, 1998, p.503.

194) Ibid., pp.697~707.

195) Y2 th-23} 2} “This decision is not subject to alteration or modification by the Tribunal
hereafter”. Ibid., p.698.

196) 2 o] ARgtof| thjstol Helo] oju] wAA}o] thatof ThA] Aj42loh= of 222l 75

Helo ol digh “& 24 Ql(essential)” M5 AAE Flo] oy}, WA W=

28-S s AA L o] SR oo ATkl AYE WEl Ao] Wl thste] “iy

SH(manifest)” 4140l th. Ibid., p.707.

8l

_lé‘é N rlr



WA A AR A “greR A A o] SAEHY dor Edd A
2 HAE Foll EHE oF7IA171A] "otok sh=v), il i gt &3
7hofu et W2 of7| =] wotof s=71re| diste] A U2 HelE A
Ao AH7E gtk Aol Fatek . A Y-S Wﬂi%‘ R A b
dstof vj()2 Lo W vk olenh, Wi EHe A Y2 o] YA Y T v

2

3 WAz o) Aote] AHOR D 4 ek Fekstgchs)

AU vFUEAY B S RS AT, )5 T oA Bk ofy)
oA A7 sl A Ajeto] Frjd AnhE zesto] 1 de)7 Bt 8
45k ZA0 ) AU A%, ol AR 1 GE 2 Fte) g
ohe] A Abo|Lt Aol Aok HAOR Qlstel L3 Ui AL F
i et

4> »E
g2 [

‘... Under the principles of international law, as well as of the law of the United
States, no State has the right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequence and the injury is established by clear

and convincing evidence. ... ” 198)

.

Al A A AR o) = A A Tl ml o] Hop B Aldhs
ofret 22 Eg Aks AHHY-FAsIAoF s=vProlth of A HisjMs
19389 A|1AF HA A FA o] ofu] . Fo] WA ATH= A ekl o
g mAA Y Bege QASHAT ol wrel FAMEL fFA A L
AAEE 2ARBH] flsthe] = We Vleiles dEste] A7 HANE AEete
5 oAk o5 1938 1940 7HA] = Ae 2ALE Bflem o5 Hil
M= 1940 A2AF Aol A HF A o] TRkl V| 2A] ARE Alwehe
WA 2ARA 2G5 .20

mpA o 2 ] A A AL ] e WA Al de SA Aol W

wle

197) “ ... where quasi-sovereign rights for such States, where no contrary rule prevails in international
law and no reason for rejecting such precedents can be adduced from the limitations of
sovereignty inherent in the Constitution of the United States. ...”

198) Ibid., p.716.

199) Ibid., p.716.

200) Ibid., p.733.
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7l A4 lsto] v (indemnity) E+= /4 (compensation)©] o] o Aof ot
LA EojoF sh=7rolnt. oof Histol TAM A WA A 2,

39] Ao wE HALR 1500835 HA e vds A7) vl Al=s)
=2 AR uebA o] FAle 1938 A1 At o] Foj e Auchrl 2 A
A7 A RS Foejof & oS fINHEE Ao digt HAfon, k3

A7 A A Al (permanent regime) S &% 817] ¢3¢

ol

—1N' fio

Edd Algla AR 220l SlofA mif- Fa3k A 91E AAIskAL Sl

AL =AY Ak o] YR ShAj et O ] & HsistH A o] &=

= Y29l ‘G AAE-0] AW (sic utere tuo, ut alienum non laedas)’ S 2FQI5| & o]

t}. 7]20] ‘Corfu Channel case’7} ©|&} G-A}d Y21& &olg] =11 9l oL} o] Aol

Aol A8 A RA e Hxojth FAREGE ARAYAAGZA HEA
A Fa%t FES AA)5h= 317 9 FH 7H(Environmental Influence Assessment)©]]

S B gollE WAEH] fleiA 2 YFE 7 Sas od
]

Eﬁa CPUe EYHAS SR A7 S 2B B
=]

(prevention principle)’ 2 $JHts}ith o 4= ‘213}.
2 A& AZIE vl=rah vt 7ol A e 3R ALA

= el A s olet EARHe o] o] ojof| RisHA|
AREEOIA = oF & Ao, S e iAo e 9 ezt TAEHA e AL
C BT 2 WA w7t s 7oA

201) Ibid., pp.733~734.



66

2) Gut Dam Claims(ZHHC} Cf O]=)

(1) A1 7he

19009 7y ek A 57 v)=+9] AdamsAl Y} Les GalopsAl Alolof -
o] 4018 23skglth 19039 8% 18Y n|FAHRL o] 9SG
ot vl e oo & 7HA 270 gobA vt WS &
AR, do] ALE T 2-El2] 2 (Ontario) & E+= A|SIE Zall A(St. Lawrence)
Tl HAA Y FuAY "k HEste] nsof ofog etk
]S % PH(secretary of war)> W AAS MASIAY £71AQ FARAE
QTF202) EA, Tk ge HAHT 7hgo] ¥ 452 (Les Galops) 49| 4
o= 59 Aikel] EE 71A = A5, TG A2 ‘i’;@% &3l
Eofjol et A7 Al 7= ni ]t wep Esjuj A S A Eelfof
203)

M
e
ef}
ol
=
>

=5

7}

o oY xE 38

o

mz
ot

Lo Ho 1o

—_
>~l
=

A~
T
o}
E

Sore rfu

Ll
195191} 1952 Ato] 2Ele]Q 59F AQlE 2dlA 7o) 4

ofA B2 T FE Vol MEste] AR E ok ofof isto] W=t
ol 3 A50] Gut Dame] 7}50] E b 2Q ol 2| A5} A 19524 7
Utk ool 7] (R 3R)8HTh204) A uths 9 AR A S 3 1 5o
o ofatE dgstint o s 2AFA o Gut Dam®] 2 7F of 2 2.0l 5 siLt
A Eolehe At e Auths S EALY A Hd%;} of 4w Al

AgFol A gt BASEATL 23819 TE205) 1965 6 259 u]akat sfibchs vl
(F)=rv1e] et 7] axof digt A b ol % 44517 91t = AlSA

202) “Report of the Agent of the United States before the Lake Ontario Claims Tribunal”, ILM
Vol.8, 1969, pp.119~120.

203) YL tf23} 7). “l. That if, after said dam has been constructed, it is found that is
materially affects the water levels of Lake Ontario or the St. Lawrence River or causes any
injury to the interests of the United States, the government of Canada shall make such changes
therein, and provide such additional regulation works in connection therewith, as the Secretary
of War may order”, “2. That if the construction and operation of said dam shall cause damage
or detriment to the property of and other citizens of the United States, the government of
Canada shall pay such amount of compensation as may be agreed upon between the said
government and the parties damaged, or as may be awarded the said parties in the proper court
of the United Sates before which claims for damage may be brought.” Ibid.

204) Handl, “Gut Dam Arbitration”, Encyclopedia of Public International Law, Vol. II(1981), p.126.

205) Ibid.
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AL 42 A7 (award)of A bl
w59 24 WHUA R ottt o= 3]7F FAl vlaro] AARE 2ol
At Aot} whebA] WL Gut Damof 28] of7|H #a)E WAk Ao Sl
ol Y 4EA A ARk ofu et £3)E 9 war oA E B QS

S
2 oJal HAFo|WLy} oA HE A7} ZAEF=ste] B}
= A 7ko] Q1 el 1908 A 7bA] RAFfoF sheha
vl losva 1953 ALt ol e B A B
IAZ BAO L A7FA A SHS whz] okl A §)9lTh208) A
1968'd 29 129 Aeg 7 vl sto] Bl 195293 19539 9] 9] Al
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206) “Report of the Agent of the United States before the Lake Ontario Claims Tribunal”, ILM
Vol.8, 1969, Op. cit., p.473.

207) Report of the Agent of the United States before the Lake Ontario Claims Tribunal, Op. cit.,
p. 589. YHL t}L-3} 7). “The members of this Tribunal are unanimous in the opinion that,
on a true interpretation of the Agreement, should Canada become liable to compensate for
damages caused by Gut Dam, the obligation extended not only to the owners of les Galops
Island but to any citizen of the United States. This leaves open for argument the further question
whether the obligation was to extend over the entire life span of the dam or was limited to
a lesser period.”

208) G. Handl, Op. cit., pp.136 ~142.

209) 19539 Auteh Ho S AN Wus] Eefjul ol el AlZHA Alofs A ok
RAYSE OJA7} 9l S-S o) il QlTh ?JE S th& 3 7). “.. The State Department has been
informed that the Government of Canada stands ready to compensate age attributable to Gut
Dam, but that Canada does not admit, on the basis of evidence now available, that Gut Dam
was a material cause of the injury ... .” Ibid., p.139.
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3) Lac Loux Case

gl Auol Afolo] 928k 71 7H(The Carol)> 23| Qlof| A helsfo]
AR SREF oA ARl FE= 2 7 skl ol th210) 7hE Aol
I w4e 2rb S27] witol| of=i ofn] 1866 Bayonne oFE O]
ROl W =7 F 24 BASAL AT B F= T2 ol ‘5A
FaoA A S5ol8 & sl 7k (Additional Act)E H AT}

of F7tF M= F=ol e EFote el FAYY FEolde ¢
ko] o] Aol =il Fof W o5 Fotes oh= 2 Egekal vk
A8z A B2 Aol Ao 4= Wl o uf s7hEdde] S5EY &
= ko] grojof ofste] I AFRkE MM A AL hal gtk A9z
Me F27F =783 B0t dle o A8 B ofsto] w4 S o2 A
&8 g e, st AR o glen Addi=re] delE A (injure)si A =

210) Brunson MacChesney, “Lake Lanoux Case(France-Spain)”, AJIL, Vol.53, 1959, p.157.

211) o] F7pzxoFe) A8z-A12% ¥ Allezof A of2jgt AP S skl QlTh.

212) Y& ofS} 7). “All stagnant and flowing waters, whether they are in the private or
public domain, are subject to the sovereignty of the State in which they are located, and
therefore to that State's legislation, except for the modifications agreed upon between the two
Governments.”
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TRl 19174 o 2 7hE 7o ghe & AR o] §5)
A} Sk Aol of g abd W E =], 1950 ek A 2 ANt )(Electricite de
France)7} et &9 4=5F& o] &5l A4l AL s)7tE ZifA Q5o A4}
ALk of AIQELE: ofelol = ZH(The Ariege)¥} 715 7 Afolofl B S oA +F&
7HE 7ol Mof YEg o] &3t A S Aakeithe Aol qle. F7FoF Ao A AR
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213) Y& 2t 2} “For watercourse which flow from one Country to the Other, or which
constitute a boundary, each Government recognizes, subject to the exercise of a right of
verification when appropriate, the legality of irrigations, of works and of enjoyments, ... ... with
the reservation that only that volume of water necessary to satisfy the real needs will be used,
that abuses must be eliminated, and that this recognition will in no way injure the respective
rights of the Governments to authorize works of public utility, on condition that legitimate
compensation is made.”

214) &L th33} o) “When in one of the two States it is proposed to construct works or to
grant new concessions which might change the regime or the volume of watercourse whose
lower or opposite part is being used by riparians ... ... , if they could threaten the grants of
the riparians of the adjoining sovereignty, a timely, a timely complaint may be lodged with the
competent authorities, and thereby all the interests that may be involved on both sides will be
safeguarded, If the work and concessions are to be erected in a Commune contiguous to the
border, the engineers of the other Country will have the option, upon proper notice given to
them reasonably in advance, of inspecting the site together with those in charge of it.”

215) Y& tpS 3 gt “.. ... There may be constructed neither a dam, nor any obstacle capable
of harming the upper rlparians, to whom it is likewise forbidden to do anything which might
increase the burdens attached to the servitude of the lower land.”

216) Brunson MacChesney, Op. cit., pp.158 ~159.
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217) Brunson MacChesney, Op. cit., p.160; Laylin & Bianchi, “The Lake Lanoux Case”, AJIL, 1959,
(Spain V. France), p. 30.

218) Brunson MacChesney, Op. cit., p.161.

219) Y& th3} ). “.. It has not been clearly affirmed that the proposed works would entail
an abnormal risk in neighborly relations or in the utilization of the waters. ... ... If, despite the
precautions that have been taken, the restitution of the waters were to suffer from an accident,
the character of this accident would be only occasional and, according to the two Parties, would
not constitute a violation of Article9. ...”

220) Y& tfS-af Zr} ¢ .. One might have attacked this conclusion in several different ways.
It could have been argued that the works would bring about a definitive pollution of the waters
of the Carol or that the returned waters would have a chemical composition or a temperature
or some other characteristic which could injure Spanish interests. ... ” Ibid., p. 160.
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221) Ibid., p.163.

22) % 7 oo FhEo] ahte] WalHRA She] Aol FEFAL WA= A, 1945
W AL AAA 0|5 Eelof HRE 415 Qakel FEEAL oleld ok B 4 9tk
223) sjute] A ofo] 5 Ao o] EAFHE AL, 180U ELapagt o] ofs) FEHF

Hol YA A H a2 et A (New Hebrides)7} 1 oo 33t

224) Y& ofS 3 2t To admit that jurisdiction in a certain field can no longer be exercised
except on the condition of or by an agreement between two States is to place an essential
restriction on the sovereignty of a State, and such restriction could only be admitted in the
presence of clear and convincing evidence. Without doubt, international practice does reveal
some special cases in which this hypothesis has become reality; thus, sometimes two States
exercise conjointly jurisdiction over cortain territories(indivision, co-imperium, or condominium)

225) Brunson MacChesney, Op. cit., p.169.

226) “According to the rules of good faith, the upstream state is under the obligation to take into
consideration the various interests involved, to seek to give them every satisfaction compatible
with the pursuit of its own interests, and to show that in this regard it is genuinely concerned
to reconcile the interests of the other riparian State with its own.” “Affaire du Lac Lanoux”,
12 R. Int'l Arb. Awards, p.315.



72

o) AOIA AT FAT A ek F A AFEE ol BAS AL A
& v A ETMa AR o] g RAAel o 2es 2ol . % %
A elo] Agre] AL WA Ao Bato] ATAe|n /&A HLOR 2l
magso] e & ool T BT solA AW 4 Ak Ao, )
w3 B ahe] Ba WA FFL 27 918 w2 G| Folat oty B
% gl

4) Gabcikov Nagymaros Case

(1) AR

w ARE @7be|ef A& =] op227) Afolo] A A3 ‘Gabeikovo-Nagymaros W
Yok 19779 Hof(o] Foll= 1977 FoF o= Ao A A&l
EAE E35lo] Gabeikovool:= |34 2HE7| 017},
o) o

Nagymarosoli= B7bel7} 217} 6 458 A4ste] AL 58S, SRS
59T S0l 82 B 4 RS Sz AT AT Yotk olefat 2of
S WS A IS B AN YATo] whef thirs o S 8o] G v]AA
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227) A& 2up7|ok= 19939 1Y 1Y A7 Lo 254, dissolution)stith 2 A}
AolA g=wo] 19774 xoK(F7te|et AsEzuty|opt vy B/ A glo] w3t &
oR o] gAAZE H 4 9l=rte] BA7F A7) 5 9lch ICT Report, Case Concerning The
Gabcikovo-Nagymaros Project, 1997, pp.69~72, paras.117~124.

228) Y& ofS} 7). Article 15 specified that the contracting parties “shall ensure, by the
means specified in the joint contractual plan, that the quality of the water in the Danube is not
impaired as a result of the construction and operation of the System of Locks.” Ibid., p.22,
para.18.0] o E %ok A19ROAE th2 o] A5kl it} “The Contracting
Parties shall, through the means specified in the joint contractual plan, ensure compliance with
the obligations for the protection of nature arising in connection with the construction and
operation of the System of Locks.” Ibid., p.23, para.18.
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19919 19 19 L2 Yo7l =atHA 1 & 59 ECO % 7(mediation) & &

A2 10T AlEet7] 917t S E A (special agreement)e A 2 5} h232)
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A2z 1)y} BHesto] & 7be]33t=tS Nagymaros@} Gabeikovo 75720

oF 2oFo] Aol 9l YA R A E AL ARSIAY LA o7 278 4 9
b S, BUEA A2z 1b)F st 19919 119 A& 2ubv]ol of
oF ‘Variant C'& AJ4bstal 1992 109 o] Fole &5 ALHT = 9= dgto
=7k A, SR A2z 1)t wedsto] 19929 59 199 & 7] - 3h=9
ofsto] AAlE 2OFFREHE ofHe HA 5 7FA =7 YA, =Y of
7} AL Eat| o] HAEo R A 1977 Foke] GA At 4= 9l oAl
A, SHEAY A2x 15 HEste] Wedol el #A F ojwgk Fio] AdA

ol

2 AT BAGA 2ore] Of W mopsAof tstel 32 rhelg o §
shele) Fapel Al BATHol TR €1OF AT 4 ek A Aol WA A

229) Ibid., p.31, para.32.

230) Ibid., p.25, para.22.

231) Ibid., pp.25~27, paras.23 ~24.

232) Ibid., p.28.

233) Case Summary of Case Concerning The Gabcikovo-Nagymaros Project(Hungary/Slovakia),
http://www.icj-cij.org(2002-11-14) 71 A4,

234) Garbriel E. Eckstein et al, “International Water Law, Groundwater Resources and the Danube
Dam Case”, International Water Law Project, pp.243~248.



A % F WAB9e) i WAL 123 kAl W) BABNS £ R340l FA9)
pelo] gl Aol Sotmm Aekat

0
odt

]
A A HA A disto] 1989W WY F7be 7t 19779 HoF A1z 1
of Wuls] FAstAL Qe “TU A o)l E7FESE AFY 9(single and indivisible

operational system of works)” A Z4}238) 1977 o 9 e HA A A o) A F7}

Stal = = 7hAlol Whstol 2 AN S A Ee S5H R LYY 4 gl
A Y 7}9& 19894 7jut

TR0 o 2k H o] et fﬂé}
24

okﬂ, 2 '{01'

of necessity)of] &3t 7l o]
atajo] gk 9§ ol 3117%1 %3%%}01] dFet=AE destHA ILC

235) = WA WA Ao diste] WM AREmrzIofrE 1977 @Ok Hietew
3 Variant C'= 19773 oF-S OJulst Ao w FAWM A0 BHaoe 14Tt

236) o] M# AHe wersty] flsto] 19781 “xoFof w7hsAof ¥t vjdlutg zé” X]344(%
A 2ok SANS All2x(GYE wek 2okpANE HES Aufo] thEH A%
AR A ARNE 7T 19779 298 SREYoLE 451 VJOI TrEOV] TIH%
of £ZHYol= AF& 2|07} A lﬁ?i 2oFo] gAl=ol E 4 QU Ibid., pp.69-72,
paras.116-124. 12 } A|34Z0| tjst H7} £ o] 23S 7)Y —riﬂ(sucession)g} 249
(dissolution)& &8}l Q1A = 7h-l SRuYotet T2 S7HE A A9 A4z
7F AgE 4 o, e sde! ATt e R E o 57)9] 5 iLXﬂJJr*t” A

]"HP—ZFA(EHEE,E@ZT;%)g YA om skl Gl vt o= A3} FEste AoR KAl
th= 9 A% Qlth Michael Akehurst, Modern Introduction to International Law, George Allen
& Unwin Publishers, 1984, pp. 166-167.

237) Whele Smulot A Aol dato] 19774 Botel B4 ] Sistel Ho4
SHAl @ astolof st 1977d & oFe whet do] o o] 352 % A Al(oint operational
regime)E - 3toioF itk rtelet SRMYols B AN MBS Hek
ol =9 wlefo] tfsto] A (compensate)sof o OPE} 123 wkoF ke 7t AL €]
S Fel7lE detohd 1 AdEn o] Wk &S nE Ao Fysfof gt
Ibid., pp.83-84.

238) Ibid., p.29, para.28.

239) Y&t} 7t} The Court, (1) Having regard to Article 2, paragraphl, of the Special
Agreement, By fourteen votes to one, “Finds that Hungary was not entitle to suspend and

X
<]
H
H

subsequently abandon, in 1989, the works on the Nagymaros project and on the part of the
Gabcikovo Project for which the Treaty of 16 September 1977 and related instruments attributed
responsibility to it;
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toAERN nEy 2z G714 Gayge F

o
A
olalk Aursh’ 93] (a grave and imminent peril)o] o] &slo] Y89 EA
o

i

VS
ofof dhth. Leju WAL Frbe st FASHE AUBAY 9L Frhe Y
24 ofolglo|E $3 7HH*74121 FUsaE A 998 2

2l 5ok=roll osto] AlAlE xof
1 w3t ol @7he| o 29F
A A 60%243), A|613244), 762

240) “Article 33. State of Necessity
1. A state of necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act of that State not in conformity with an international obligation of
the State unless:
(a) the act was the only means of safeguarding an essential interest of the State against a
grave and imminent peril; and
(b) the act did not seriously impair an essential interest of the State towards which the
obligation existed. ... ...

241) Ibid., pp.39 ~46, paras49 ~58.

242) B Beke 2AH0R BAZe o|o), FUSLE ekt 9T, T2 folh 2ol
deh WA A4e ERa A ole ol b HaAapel tje A duke A
2001 ILC ‘=H7pA ol ok of Wk E o] Qlt}. “Draft of International Responsibility”, ILC,
pp-199~200.

243) 19699 zoFulol 73k B]ANUE OF Al60&(%0F Qute] AR A 0] RoFo] FH El- AT
A L AR AR Aol gt AA A ke T 2ofe] Fr B AR A
EE ARG AAE AT AMEA L SRk d8ets delE e Al Fof e

244) 1969 zofyo] ek wldlgef A6l (44 ol =s)

L. XOU 016”%'50] -l é‘%@ Aol E7pEh gge] ¥4 2 Es AR QAR

o] GATE 1 20FS FRAT|AY Bi FH] AT *H’r?n*i ERIL E
aw & ok 3 1:&1 5ol QAIA] Aol 2oke] AWHA S ST AHGEAT
289 % 9tk

2. olq o] o5 sk GAHo] ofak 2opAo] o]} i 1 zopo] ThE YA
stol chstel A3 Gl 7eke] A4 ool Slute] Aol Ao 1 o] Be
7 20ke FRAZAY Bl gEsAL Bl 1 ARS AN AT AGEA
2 gl ofstel 2189 4 it



76

225)0] $ukE|i=x|0] o] L5 7 ahofo} Hr.
Qrhe)is Aol zo) L thg o] =70l ojsto] gy Holetn 245

At RS A7 A " QARG 2 oFo| ) 9] E71sA(the impossibility of performance of

>~

o}
the Treaty), L=%9l Arelo] w7 (the occurrence of a fundamental change of
circumstances), A 7& 2 H}7)o}2] 2 oFo] sl =gt 9|Hk(material breaches of the
Treaty)?} =t A|2H7 9] M 28 fFHAYA(the development of new norms of inter-
national environmental law)©|C}.246)

HOo B = 712 g g AFsto] ol A} slejet: o] Flo] RoFS 2R A
G 27 B 4 Qo Sk 1em Hee xopy Aelzeld Wals
‘Z0F0) Ao H7FASH thAFS] oA A H+= 313 (permanent disappearance or

destruction of an object indispensable for the execution of the treaty)’ & -4 5F+= A%t

o] HAYSE = QLo 2 ALY A= TAE 1ol FAdE ko] AlNEEA
2 AT = ode Yt 5 3] Q7] el kel Al 2ok RT
s gHdole 3 4 glrka wAN T

2ore] Fai 2o Xﬂ6250ﬂ A A D S B el 2ot
o|gf AFehS THZA O F 75} =(fundamental change of circumstances) 7 --of =+
A4 e gl AH T Bokels TRA ARl q2A Asre] i

245) 19699 ZOoFHo] T3l njAlUoF 622 (AFAQ] LHA ©A)
1. z0k0] A gAlof ZAIE APgol J&o}@x MPaLgl 0.n] 5 ko] ofstel ol E]
A o A4S TR WAL thg Aol AYEA oIk o Hokd $2A)
A EL gEs] g AgrA 988 S gl
(@) L F Ao A7 1 2oko] tat GAle] 7144 Folo] B 7)2E 14
sholon), £
(b) 2L Zoo] ufel A4 o E|ofof & ol5o] WelS 1 WA il A wal
A7) 7%
2 A9 A WAL g A9 2okg FRAVAY Bl SESHE AGRA
o1eE 2 ol
(a) 7L 20| AANS B A, Bl

(b) A BAo] o]2 sk Aol ofg PO O|R} B 11 Zope] ThE
spabstol Hate] A3 Qi Zlere] HAH ojmol gjuke] Autel A
319 A o] whel Ao] Ree FaAIAL L HE] AT AFEA
Ao A WAS A8 5 ol Ao T GAES T 20F0) ARG HA A7)
7] S ARA L WAL EX U8

246) Ibid., p.58, para.92.
247) Ibid., p.59, paras.93,101.
248) Ibid., p.59, paras.94,102.
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2 o Qa5 sl AlEs2Alory HiE, &7
Eoof gt A ek Ao BFE AR M2 A
A WA & 2of did B HH o] WA WA glem, oF=re) el
A5 A ol odds] Aol oF ofaL, FAA 917]= 19779 @
FAILE 2 Aol B7telol < A

b GlERL RS el R0k AfS
=

o rlo

Fu

2

o
it

D)
Mool

a g Aoretn g
A ABE Zo] w2 RoFe) SR Sluolekn FAs ek et el
& Az |0l AN deto] WS AT shejehe zopua zokel

o
2] & (jus cogens)o] thet ¥ 2| (HEH)E

O ok A64R253)0] A2 S 7t

A& FaAo| glctar sqch st Aot oF FAEE0] 19779 FoF A2
o] % ol2|gt 2ol Uetitthe ol tisho] RhEFslA] ¢hoL7] wiwol whE
of A7 E|A] A= ARGHE Mol HES Lo+ glthe Aolth25) WS 19774
oF Alsz, A9%, ZLefal A20%0] wpef =@ S 28 ARE
skl 7] wioll oF w7k o] #A O ol MYS FEoE FERithal
Hokrh255) i) HYL 8yt el A FLSZuy|of oFato] 1977 FRoFo] o

249) Ibid., p.60, para.95.

250) Ibid., pp.64-65, para.104.

251) Ibid., p.62, para.96.

252) M A7he o] olegt 2fFRFLIE ARt A(premature)o] ATkl A A skaL Qi)
Ibid., p.65-67, paras.105-110.

253) 19699 zoFo ot wdlupgef A6z (Ant =AMl A Al sFHCT ) E9)
dub Ao A A gflo] Fdske Aol 1At FEshe W 24 FaR
wo} Fmgteh

254) E o tisto] WAL A28 o = thZa} Zo] 231 it Neither of the Parties
contended that new peremptory norms of environmental law had emerged since the conclusion
of the 1977 Treaty, and the Court will consequently not be required to examine the scope of
Atticle 64 of the Vienna Convention on the Law of Treaties. ... ...

255) A2gofl Al WL o] Al 7hA] qf Aol uhe} of=re kA 2 ook obA A A o
s ool S flstol 9o Wl @A FHetal ZHAA B A A QL S 99l ol distol
EEFORH Ao dUsH|(in good faith) o5 oot mefsfof ghrbal i



~
(e}

5 7oAl ghekhar oFer e HH“”Hﬂ 2oFs FRAA 4 AAY @7
2OFERERE RIS o B0 G e ke A
A Ao gtth = ¢ Z(the rule pacta sunt servanda) s}o] &7}2]Q XoFER EH =
oLRE WA B AR a2

(3) BA AAH

o] AbAL ICI(=+A| A A 2 A, International Court of Justice)7} ‘A|<:7}5oF 7l
S BE H2 o ojuh2s®) v E o] e A 819779 Feho g
g s el W L 91 2of Al H A A8 Y siA s Foke] 290
A3 NaA St S S R Hdzor wopEqih2) £ s |
= oS A AZE Weeramantry A 3HR260-2 SF7 gt of of gk A FY] BiAl R
(erga omnGS)-E S Ab=i(inter partes) 7He] A A Y2 02N A8H = Q= Ao

= ARQrolebar ghrh26D) = H A

ofuel QI Aol diet o]efo] Lz ofof 5}
i %}r%‘?ﬁH P et 2AsES FAA 2F et @ % (justice and
faimess)o] TFEER SHs AH 0l 7] zoluh o 5o 2u AR o] olR A2
R L O S s L R PIE S R

“This is a suitable opportunity, both to draw attention to the problem and to indicate

concern at the inadequacies of such inter partes rules as determining factors in major

environmental disputes. ... ... may need reconsideration in the future, if ever a case

256) Y=o th21f 7t « LThe Court is of the view, however, that although it has found that
both Hungary and Czechoslovakia fialed to comply with their obligations under the 1977 Treaty,
this reciprocal wrongful conduct did not bring the Treaty to an end nor justify its termination.

7, Ibid., p.68, para.l14.

257) ‘__*E‘% S 3} 7t} « 155, ... D. By eleven votes to four, Finds that the notification, on 19
May 1992, of the termination of the Treaty of 16 September 1977 and related instruments by
Hungary did not have the legal effect of termination them;”

258) Stephen Stec and Gabriel E. Eckstein, “Of Solemn Oaths and Obligations: The Environmental
Impact of the ICJ's Decision in the Case Concerning the Gabcikovo-Nagymaros Project”,
Yearbook of International Environmental Law, Vol.8, 1997, p. 41.

259) ICJ Report, “Case Concerning The Gabcikovo-Nagymaros Project”, Op. cit., p.67, para.112.

260) Weeraantry _Ll_-/r\*-/] 9 - O] 7 (separate opinion)-> A, E3] A &7F50 /ety S AR
s7ve] T, B ol dist WA A9 Lela TR ke FASAFH ) At
@3§H4 Eﬁg E]'T—]— MD}-

261) Op. cit., pp.117~118.

262) Ibid.
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should arise of the imminence of serious or catastrophic environmental danger,
especially to parties other than the immediate litigants. ... ... International environmental
law will need to proceed beyond weighing the rights and obligations of parties within
a closed compartment of individual State self-interest, unrelated to the global concerns

of humanity as a whole.”263)

MY 7M7) 29F58 SR 2ARA A&7 =571 22 A of9
(essential interest)’ o] 2h= 212 QAASHHA = gH4 98] o] 91 o] ‘Tt 0} ket
9] %] (grave and imminent peril)’¢17}o] thal A= A A el A S g r}264) peril’
of thet WA ool QotA® W ot A g sk o 42540 e
S BoTh) B Ao BAS BARAL F7ke] A ool HalT S
ol 1 AEA ] W) ES olgEtal QA gh RIS FEkaLl Qlrh260) o]
HAO H4A ol g Lo tfjsto] Weeramantry+= 3+ GFH 71 2 o] 1977d %=
Aszof A1929 AR 2A Al 7 ofFetal A 45} ¢lt}.267)
Aol A= A4 7158 7 (principle of sustainable development)’ 9] % 9]

AN BT d 2 on|7E ek & wA Al140eoll A <A A NS eH
o A7 A0l A4715E Al Aol Hlo] Wuls] Wasichri

& TlelTia et Ala2FolA “OFh AAAHCE Fripacta sun
servanda)” 91 2}o] Jzfsto] of=of Al £ofe] B GAY &

S 2 2 5ha1 Qlrh269) o] gigh EoF wetof tfsho] KA Hol Weeramantry+

‘2|4 7153F 7l 9 2 (principle of sustainable development)’ o] 217 -E—X(E oA =873t

18 ok

9]
]

0]
o

folr m[m r

o

@AM%aaaﬂ%

263) ICJ Report, “Case Concerning The Gabcikovo-Nagymaros Project”, Op. cit., p. 118.

264) ICJ Report, Op. cit., pp.39~42, paras.49 ~54.

265) ICJ Report, Op. cit., pp.41 ~42, paras.53 ~54.

266) Stephen Stec and Gabriel E. Eckstein, Op. cit., p.46.

267) 55| & AU AAA™ A7zt A A EA ol A = B e ARG
Bohoj kol el 28 A4 £, 280 09 SANE A% GFRE AT o
S EqT b G, i o A0 BeHAel GRS BAe] Bk /]
2 AR sk o A R A 1941 Trail-Smelter Cases o2 E3lth. ICT Report,
Case Concerning The Gabcikovo-Nagymaros Project, Op. cit., pp.111~115.

268) “... This need to reconcile economic development with protection of the environment is aptly
expressed in the concept of sustainable development...” ICJ Report, Case Concerning The
Gabcikovo-Nagymaros Project, Op. cit., p.78, para.140.

269) ICJ Report, Case Concerning The Gabcikovo-Nagymaros Project, Op. cit., pp.78-79, para.142.



5) &7}

1972 o] % qhelo] &R WA HA A&7k A A o] glFat gl
dl, AR o] A g 71wt E e 2 ¢ e HEeR FA o
dAstolofp gtk Aolth & H7be2 A=A B85 flste] Ao A4S
ek Wk 7HA =), LT EAjeke o] 9= Qlsto] 2 v ) wAY s A]
s Ao rel AFGTFFT o5& EEior Atk Aot

Slol A Aol Aletd s B A EolA S A ORE Y
GEI)l wet 257 HES o= Al ot GabeikovoAd o A g f o] ofv] o
A f(erga omnes)E 2 53taL Atk W=l Hiote] of FA=Eo] A FekA &
Fo2N SAMS Sl A sk HA A9t o AsEHd S A
Ak S ol Al I FAF AU F GOl B oleks A A
of EATHA FAM L BT WP S EpEolof o, ks 2 He Y
AR 5 A= Aol FAstthe Aolth vk A5/ #eEe AuE
FAHOR FAWAY ARA BHFH-A S Bof Ao 9%, WA o A%,
AALierel 9%, Feo] 97 Hoo] BE A ES HEAe fEiis Pekel
A ok

) el e wobSol )t o] Bl I
A ohw B YRS LA, B T

270) ICJ Report, Case Concerning The Gabcikovo-Nagymaros Project, Op. cit., p.88.

271) “... Happily for international law, there are plentiful indications, as recited earlier in this opinion,
of that degree of ‘general recognition among states of a certain practice as obligatory’ to give
the principle of sustainble development the nature of customary law. ...” ICJ Report, Case
Concerning The Gabcikovo-Nagymaros Project, Op. cit., p.104.
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1) =71 of Zup#iQl (State Responsibility vs. Strict Liability)

7= A A 9 5 3 9] (internationally wrongful act of a State)of| tfja}o] =7}
23] state responsibility) 15F27 A AR WAL AL FAYA Y
Y olo] ‘A Q A(subjective element)’ @} ‘T4 Q 4 (objective element)’ @] ZTH
0@ ojolAtt. 2uH ARt FA WA 24 st uASiolof o
th273) 83l YA QA s A HANS ‘o] B E Qb Aol o]t 9
T 9IEEE o -] A QIR 5, action)TE ofuf e FLARQI(A RS, omission)o] T olf A]

272) 7} el 20k A1%, DoeNo. 10(A/56/10)), p.43.
273) Ibid.
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= A™EHA "k
7 EA A 2 WSk A= Y A anef wheh LR & 5
ek AR, A 9422l w7ke] @ ejof tjsto] whoF w7br ofd ARQI(RLA)O]
5 olo] ErAIGt =712 o] BAl= &l 7 27192 A
A= Y AJA7HE Y9 H<44], imputability)©] et upe} dretd
| gt sk S E ) 2 QF A2 (A4x T Al1R)ol A E] A ]
[oll Al =791 AG A Hohe ALY A 9fof ek = 7F Y9
T O L (FEEHF, due diligence)’ o] sl A% ¥).
FA O R ARQlo] ot EX 9 7F WAYSHA] ofY st E 57| ¢
sto] Apdo] Fa%t A S Y o FARIEA ook FA Ao ARQlof ot
PRy eE 7o disl 2™k AFSEA A E npgske As o]
A|532H ILC H LA QL ol 2285 O =B O] =7 A u) s of e gkl 29k o] A3
Z(prevention)of] Tt s Aol of st AFargh =0 o= 7HA] oful R St
A=, deriutabd 27000 A A A E Bl Zro] “AFedek o7k A9 KA
919 T oo wet vlglsto] =95 7ol AT Yulehr] e okaL, “AdET
AR AR U EA ol 7)ol ARl FoE tohe Aol ouE
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57, S7hgle] ARy T 5290 olgk By e
of e ojso] Aol g HEa TEo] glojof AT 4 k. = ol
ohd A g THE & gl A B0 AR T4 k0] 24 A} LH
S 8 4 ATk o2 mA| Ao| vh TAWALY Wele] BE HFol.

FAMA HYoR AL 2o oy IABEUAY 9B Eor &

274) Ibid.

275) o|g7], "= AIR 4, Brd AL, 1993, p.5T8.

276) 1872 vl=r3} Y= 7ko] FAAA LR A o] AR ALY 3 9fof tisto] w7kt A o)A
At o] T},

277) o]= ¢J=+9o] A oJo|t}. Birnie & Boylelr ©]@} - Aol & w2 11 It} Patricia W. Birnie
and Alan E. Boyle, Op. cit., p.93.

278) Doc.A/CN.4/471, Op. cit., p.393.

279) Efolet Ak AR, ICI(W] = of ok, 1979 AA 2] g, 1981 ¥4).

280) Doc. No. 10(A/56/10)), Op. cit., pp.59~61.
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stz o] of o] wheh o) EA7F Weke A 4= Qlrk o] Alo] vpE A[12}HA]
7F ®H (primary rule)’ 9] -5 WA= mala) 2] AL on

7k EAsh=H ol Alo] AARA] o =S

“A27H4] 5f ¥ (secondary rule)’oltt. o 2{et 1 ¥ o] Lol uket A|53F ILC =7}
2 H

A 2O ARAA M ok st AR A WA Y §rE WA= A 5
W AN 2O SAUGHY dde BRR o] fii ojAEY &
g AAR ofal8) Ak of o] 2] s FA9R AT SR WA
ojof it AT B HAE HH22 T Jlo] HE =P 2P o rh28)
ofeiel SN F M2& e Alkstal e Ao] HE =AY A
Aoty st R Qg = AupRPolnt. of Mot ZAMA &3t
71 e wAEHA B 2= 2 il ot Tete AT Aabof disted
pheotal Qloh & et mQEal Qli= A A Q) (strict liability)283)284)2- 9] of A
AFHL A= 7 7S =1 FA8A(FHA f40h AHE Q40 o5
s o A2 Almshal k28 Ak AR W a2 S AHA A4 H
Al oyl FHR QI flet Aabo] 2ol siaofA Sl whebA 7]E 57t
Ao ooz AW 4 e =et 794 (mputability)e 2=

281) “A number of matters do not fall within the scope of State responsibility as dealt with in the
present articles: First, ... , it is not the function of the articles to specify the content of the
obligations laid down by particular primary rules, or their interpretation, ... . The same is true,
mutatis mutandis, for other “sources” of international obligations, such as customary
international law.” Doc. No. 10(A/56/10)), Op. cit., p.61.

282) Ibid.

283) liability= ¥}/ Responsibilityt 5 A2k &of ¢l Ao oz sjA &t 2 oJu]e] 2ol
Aoz ggely| 2 dhrh A HA liability©] 8015 AREEOl AlotA =i A AR
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u 2 ARG

284) liabilityS 2122 9] (objective responsibility)5=2]2} 87| %= =], o] thA] A Y
(absolute responbility)¥} ¢ 7 2 ] (strict responsibility T+= strict liability) ©. & HF 57| = 3t
ok o7 4 Aehalolek w37k AHA10] WG| ZAE WA £afo] 7] Z5te] AHoR 1
2L o efglo] MY k= Aofal, dAMYolh gzt HejE #elskr] fisto] uf$-
AASHA Aghe Wolpuhs 4T 4= s Wel Fol L MY Wik Aol
stct. R. Jennings, Oppenheim's International Law, Vol. I (Peace), Introduction and Part 1, 9th
ed.; Harlow, England; Longman, 1992, p.509.

285) Malcolm N. Shaw, International Law, Cambridge University Press, Fourth Edition, 1997,
pp-590 ~594.
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286) Ibid., p.586.

287) ACDI, Vol.II, 1980, Ire partie, p.60, para.40; A&, “Z-A4 4 &0 tfgt =71 9
EA, TAHEE ) 2 A33, 1994, p.66.

288) responsibility®} strict liability®] ¥ 7\ @A; JLEalo] =8 A @7} Jlcks 9l Ao] ZEhA A
7)%)aL Qlt}. “Thus it is apparent that a strict or absolute standard of responsibility for
environmental harm enjoys some support among writers as an exceptional principle applicable
to ultra-hazardous activities, however these are defined. But as a general principle, covering all
sources of trans-boundary harm, it is the alternative thesis, that states are in general responsible
for environmental damage only if ti results from a want of due diligence, which is more strongly
supported by Dupuy, Han©]|, and others.” Patricia W. Birnie & Alan E. Boyle, Op. cit., p.144.

289) “Working Group on International Liability for Injurious Consequences Arising out of Acts not
Prohibited by International Law”, Doc. A/CN.4/L.627, para2

290) oA e dlszol M=l Mol ek o] etstAl obvh. 1eja dE Al = 7HA
Aol A= Wotg ol A4 ¢he FEo] vt & 0‘4 ﬂz“**(lmputabﬂlty)ol‘:} =7k ¢
9 714 = ol obd efof thste] =7t AdH e Folshe AL 71 =Y
Y= Wobs o A 4] Q= Fatolth whehA =7t e o] o o] ‘C”HE glofd sl
ef dAet ko) Adiefo] dydths AL A= &S =7kl e sl obyet
ysj o A 1 AR F= Aol

291) FHEEAe =7ke) s ik Avp el fARRE 217 419l (environmental
liability) X 1S ¢]s}o] QIWoto] u] ZFolt} “Proposal for a Directive of the European
Parliament and of the Council on environmental liability with regard to the prevention and
remedying of environmental damage”, OJ C 151E/132(25.6.2002).



M4Z SHHMOINIMSI 0 THet 2t SiAF 86

o Euojof & AL HEHolof g,

Al = A =7 ﬁﬂ&“ 0o WA el Haeit s At
Ao FAske =AM =¥l obd 7 e el diste] o
= 7HAA de o flek %Zﬂ‘ﬂ% =¥ gt A2 A Al

Al

EEREEEEE

(fault- based resp0n51b111ty)2} Al 9] 9] F(due diligence)7} A 1} @] 25 0] 9} o
ek Aol AL Yle=AE %*O}EO}OF gt}

2001 A|532F ILC H 1A 3
& BH08 AT 24
SH o7 =t Sl AR AR Ql

liability) o] tf3}o] Abm H 7},

gt e

o
3 7

2l
2= o] 37 A o) W oF(environmental

ol

oo
19 b

SRS
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AU BAEA e WY R AT PAT Aapol] giat e
Z7) =7FA Qo] ot AW AE3FA o A ‘State Responsibility’ 5537} “Inter-
national Liability for Injurious Consequences Arising Out of Acts Not Prohibited by
International Law’2f= 7 F 0.2 Lpo] Aje}7| 2 ﬂ‘}”’%z”) At o) ok
19779 G-ol&3] 2 9)(A/RES/32/151)5 E5}0] 1978 KLE] 24 A Q] Qo] &0
7 EQlTh29%) & wieke] st W A WAL 9fste] Ag7hA 399 5

X E
X 312} (special rapporteur)294)&0] A-¢lof Zrofstoitt. o] &2 liability2h= 554 9
719, &0l Y] AR, = 7FAQIke) A, A A o= w7b L Beelof & o, 4
o W), AHEA U] AE, BAHe
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_]

= >
liability 7| o] =174 gl =AHA © A2 /Ao ek

292) Nathalie L.J.T. Horbach, Liability versus Responsibility under International Law, 1996, p.15.

293) “at an appropriate time and in the light of progress made on the draft articles on State
responsibility for internationally wrongful acts and on other topics in its current programme of
work, to commence work on the topic of international liability for injurious consequences arising
consequences arising out of acts not prohibited by international law.” Doc.A/RES/32/151, para.7.

294) Rober Quentin-Baxter(1978-1984, 53] =11 A A|<), Julio Barboza(1985-1996, 123] H 11 A A
%), Pemmaraju Sreenicasa Rao(1997-3 A, 23] H 1A A=)

295) http://www.un.org/law/ilc/guide/9 7.htm(2002-11-16) 71 A,
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297) Nathalie L.J.T. Horbach, Op. cit., p.13.

298) “The only point he wished to raise at present was the difference between the responsibility of
a State for an internationally wrongful act and its responsibility for an act which was not
wrongful as such, to use the common-law expression, a case in which there was ‘liability
without fault’”, Nathalie L.J.T. Horbach, Op. cit., p.14.

299) ol= WO 74 %‘Zﬂ‘ﬂ*# EREE 4*74154 frAbsteh AAHE A - A E Aot
w Ao, HAH e e - oA E FAH o ddshs AAE qfA . e o
o AL HYUAETFYY o5 5o E A ols S & 4= ek AE S0 ‘nullum
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300) Doc.A/CN.4/487, para.s.

301) Ibid., para.13.
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302) Ibid., para.12.

303) Ibid., para.14.

304) Ibid.

305) Doc.A/56/10., pp.366-436; Doc.A/CN.4/L.601; Doc.A/CN.4/513., paras.313-372.
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313) olst7], Op. cit., p.578.

314) Y& 21} 7LD} “... (b) The required degree of care is also propotional to the degree of
hazardousness of the activity involved. Moreover, the degree of harm itself should be
foreseeable and the State must know or should have know that the given activity has the risk
of causing significant harm. In other words, the higher the degree inadmissible harm, the greater
would be the duty of care required to prevent it. ...” Doc.A/CN.4/510., para.20.

315) Nathalie L.J.T. Horbach, Op. cit., p.84.
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321) Doc.A/56/10., Op. cit., p.391.

322) “Article 3 imposes on the State ... . This could involve, inter alia, taking such measures as are
appropriate by way of abundant caution, even if full scientific certainty does not exist, to avoid
or prevent serious or irreversible damage. This is well articulated in principle 15 of the Rio
Declaration and is subject to the capacity of States concerned.” Doc.A/56/10., Op. cit., p.395.

323) ZOoF A9z,

324) Doc.A/56/10., Op. cit., pp.409~410.
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333) Proposal for a Directive of the European Parliament and of the Council on environmental

liability with regard to the prevention and remedying of environmental damage(COM(2002)17

final-2002/0021(COD)).
334) Chris Clarke, Update Comparative Legal Study, McKenna & Co, 2002, p.1.

335) “Environment Directorate General Working Paper on Prevention and Restoration of Significant

Environmental Damage”, http://europa.eu.int/comm/environment/liability/consultation.htm(2002-11-14)
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336) “White Paper On Environmental Liability”, Doc. COM(2000)66final, p.5.

337) Ibid., para.s.

338) Ibid., para.].

339) Chris Clarke, Op. cit., p.9.

340) divp, s, =9, vidsts, aea A9dlo] ofu] o kg Aol o] LA Ao
2 A ‘/ﬂ.\}*ﬂ?}?" ’g A elstict, Chris Clarke, Op. cit., p.10.
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= Ao obel ‘F ot e aja el digt ko] whel 1 AAZ Eebd 4 7] witol o),

342) Michael G. Faure et al, Financial Assurance Issues of Environmental Liability, METRO and
ECTIL, p3.

343) Y82 T3} ek A|174% 23} ... It shall be based on the precautionary principle and on
the principles that preventive action should be taken, that environmental damage should as a
priority be rectified at source and that the polluter should pay. ... .

344) “Environment Directorate General Working Paper on Prevention and Restroation of Significant
Environmental Damage”, Op. cit., paras.7~10.

345) Doc. COM(2000)66final, Op. cit., p.11.
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346) Doc. COM(2000)66final, Op. cit., pp.14~15.
347) Doc. COM(2000)66final, Op. cit., p.15.

348) ABZIFIIAE 20 BHEE D715 ek @) A% AT a0l e WAL o
P 19929 19 27909] SAFA, (b) 450 Glsh BAL 915 AHUS el 2
S bRl 19924 19 2799 SAFA, © WAL AT 3k WANYS R
200111 39 23019] S A, (O 3% BT F3I0f5R0) 243 BANN WYY
siohel 54 AelS e 1996 59 3elol AT, 0 ek U Fshio] o
SolES 24 Fol WAT a0l i NAHAS TE 19894 109 102 H.

349) APzAGIA o] BASS A 9ES iﬁ o Wiere] A-golA AolHt. (a)
oA gopol A o] AL Aejof it 19601 78 299 9] el AT} 19634 14 31
of B R&HH, (b) 3 73] q] & AR S T2 19639 79 2999 vt A
7o) o] ofet HEA wAdS o 199749 99 129 9] YA, (o) Hldu gt
stel g o] 2-8-of A 1988 99 219] F5 oA, () F= Ao sFEFokl glol
Aol RIAARIS thE 19714 129 1799] BRAHA.

350) A A3 x5

351) frlebd B elneh A3xsY.
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353) SUBAALML A3ETE,
354) AN ANBL Qi ool SR eke ABUARA ol B4 3715
W 4 9 Aol E el ALl 1ETAR U A9E ol g A

£ o Aslal Q)+ 7ot} “Opinion of the Economic and Social Committee of the ‘Proposal
for a Directive of the European Parliament and of the Council on environmental liability with
regard to the prevention and remedying of environmental damage’”, Doc. CES 868/2002-2002/
0021(COD)ES/TB/NT/CAT/ym, 2002, p.2.

355) 3t Ao o] 2 hARS B W o] wh g 01320059 6Y 309 o] A7z Whi)E il Agkst
‘Ao A 47 9F 9 2] (Exclusion of retro-activity)’ 2 145k Qlth o]= HA kYA L g
Aol g dol7|Ee s Hebe wf 1 sr ek 740] & ek
Fep A et I o] e o] EARE A 1L AEol of= AmrtA AT
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356) OJ L 176., 20.7.1993., Ibid., p.4.

357) Ibid., p.5.

358) Ibid., p.5.

359) Ibid., p.5.

! rlr

O\
=

P

=
O

N
- =

v
2 A9



N4Z BHHMOINAMSI 0 THet &gk St 707
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20001 2 A7 EEEE O] A 24 oY 2 s A W 2 7]9E 1Y
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& AU fAo] AFAom AAAML k= A A A SH= b
A5 Ee s HTAAES AT A YFY = YA Y-S A7)
w7t w7k U oA A SAAEES AT 4 dvks SHAA 4
A gE Fskhed) ey G398 f ehA-E A H A 9 H Y=
YL Yo A ASAH U Fho] Ao Aof sh=uf, w10 fAfoll A A
g ofo] o AT 4 ol BAAQ YT ol FAA F7tol ot BEol A W
Wa ool g BANT 45 HE9 FAR AZsE AL AwE Bas
ek Qolth. & A A ARG 4o ool gt oy
o 7o) 48 #ask gleke Aojchs

(4) MY s =Eor

3}7 A ¢l (environmental liability)o]] ¢l oA A}z Q=07 e 1 2 Q5|
Ao W o7 A ES St Aol YA ol o]Flo] VHEEkA] ohe 7ol &4
HAyol Eojof gt ghg Aol & o w7 QoA SH & o ek A A
HAo] AA Eofof gt} o] = & WY 7] YA Q] e AT O] YA o

360) Ian Brownlie, Op. cit., p.95.

361) MY Ao A= hSa} e FH O R 73 Y (burden of proof)o] HzE T a7} 9l
53 A A5k Q). “the effectiveness of a liability regime depends not only on the basic
character of the regime but also on such elements as the allowed defences and the division of
the burden of proof. the positive effects of strict liability should therefore not be undermined
by allowing too many defences, of by an impossible burden of proof on the plaintiff.” Doc.
COM(2000)66final, Op. cit., p.17.

362) Doc. COM(2000)66final, Op. cit., p.16.

363) “Environmental Liability White Paper: Initial response to Scottish consultation”,
http://www.scotland.gov.uk/library2/doc16/envliab.asp(2002-11-25) 71 A,

364) “Draft Opinion of the Committee on the Environment, Public Health and Consumer Policy of
the Committee on Legal Affairs and the Internal Market on the White Paper on Environment
Liability”, Doc.PA413245EN., p.].
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365) “Proposal for a Directive of the European Parliament and of the Council on environmental
liability with regard to the prevention and remedying of environmental damage”, Doc.
COM(2002)17 final, p.7.

366) Ibid., pp.8 ~9.

367) environmental impairment liability insurance E+= environmental clean-up and liability insurance
g Fole My 2 ofujolth. Ibid, p.].

368) Ibid., p.8.

369) AI72(M]E-9 9%, ABR(YA ) Amrref g sfoll Wt Bl&-&H), Al9x(el <), Al10x
(Ao WAz} A vELH), AllR(F5Y GAAL A dd HE&2H),
AN22 (0] & 2= 9f AT ).

370) Michael G. Faure and David Grimeaud, Financial Assurance Issues of Environmental Liability,
Maastricht University, 2000, pp.133 ~142.
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371) & 23 A2 3] 0)(1974)0] ABA S|l Al AL AFOR A H(EE) =] et
A/CONF.62/C.3/L.16(1974), note 12, I Off. Rec. 260(Chairman, Third Committee); Satya N.
Nandan & Shabtai Rosenne, Op. cit., pp.30-31.

372) 1982 Gollafoki A1z 439 Y8 23 7t} “pollution of the marine environment”
means the introduction by man, directly or indirectly, of substances or energy into the marine
environment, including estuaries, which results or is likely to result in such deleterious effects
as harm to living resources and marine life, hazards to human health, hindrance to marine
activities, including fishing and other legitimate uses of the sea, impairment of quality for use
of sea water and reduction of amenities;

373) dl& S° AaugAel Wt v, s g So] £ghEn
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Environment from Land-based Activities)o| 4] A 3}al Q)= A 7|l e dH{L A7 5
Aol Mg o]zt AR, MEet379) Sa, 2HA8-7] 9 952 (POPs; Persistent

374) of A A Ee oA FolA AT Aot
s

375) ATRe T L GRAL SAAI, GAAA, B Folth B F HelolA
O 84 36%, 3H4410) 30% el 23% AlEtol 1% AReh, ool u
28 SAAAIN AV BE §71%8 st olrk. o] $71%0] Hejuol u}au 4

49t Qlo] djFor wjEy= 44 HOU”HMH FEH sEE BhstA F7HAA F
%FslE Yo 71t} http:/bada.ocean.pusan.ac.kr/sisa/AY Z5}4= html(2002-12-5) 73 A,
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Organic Pollutants),376) Al A, ®AFA] & 4 (Radioactive substance)37") YA, &%
(Heavy metals)378) CHALA, 572 ¢ €l(oils)o] ATt
FA7ULH S Kol X]éﬁﬁi S Foto] B ©E V|E A
%

sz = 42 B U A o
3 SR T3 ol 29 A4AY A Lol A= 49wl o
2o] 299de] T4 HolA BN TAT o] Erh webA $47)

376) XP%’-*& Tﬂ]i"é 21 (POPs; Persistent Organic Pollutant)olﬂl 213k o
L Holaksd Tl AEY A H4% e R EdE Y8 e

Aol ol Aol A = A kot & JJr At e) Az A o] &2 w =, 55
o] /\}%94 7ol 52 sE *}E*"ﬂ/ﬂ A 1%3 %E7P FAHI ek o] =HE
AA L - FFAGA &4 55 3
A& /\/]—J‘]';Hoﬂ/\i Hystn] o =4 iL DDT, %_‘Edl - AR PCB, @J*P%ii‘ﬁl
A5 AkdE et tol&Al
(2002-12-5) A,

377) A =AE WA R, 2AEE, WY, Jr77AE & WA Y] e 9 AR
ol HhAlel = Q= @ P &AL ouiste). Alexei Monsarrat, “From Rio to Johannesburg
Land-Based Sources of Marine Pollution”, World Summit Policy Briefs,
http://www.globeinternational.org/publications/ GLOBEWSSDoceanBrief.pdf(2002-12-5) 7.

378) FE40dNe A vjgol} Ao Aol Feue Bt sl o ¢
Hot 92| 500 93] DS FFE0l WFH FE BRIF Fol v -4
Fadol o A Qo) Aol 2 HomM ko) AT S SRk hid

379) %, AT Lol o BAELE ST R0l717E HLAA ok ek o
7| W dnke] §A 71l e ol BE-5ky] S1Rt AHAR] L= Al GPAY] o] ALY F
Ljo|t}. “Focus on Land-Based Sources of Pollution”, International Newsletter of Coastal
Management, 2000(Spring), p.7.

380) SA71212 0] dak Aol of FAOIAL At hhelA 09 s 9
£A2 5k AR ol AAs A4 Aol A A S 23D 4 g

welefolof ahehi 314k QrhA07E 23 ¥ 33
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198219 9ol 5] oF 13 oFo o] o] 19851 99137 3 & 12 (UNEP)o] A] “S4}7] 91
Qo gt HE 2|22 % (the Montreal Guidance for the Protection of the Marine
Environment Against Pollution from Land-based Sources 1985)'& &3} %ic}. o]+
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381) Y& 21 2. Article 213
Enforcement with respect to pollution from land-based sources
State Shall enforce their laws and regulations adopted in accordance with article 207 and shall
adopt laws and regulations and take other measures necessary to implement applicable
international rules and standards established through competent international organizations or
diplomatic conference to prevent, reduce and control pollution of the marine environment from
land-based sources.

382) UNEP, “Global Programme of Action for the Protection of the Marine Environment from
Land-based activities”, Doc. UNEP(OCA)/LBA/IG.2/7, p. 1.

383) 1982 S-allafofHE ek A208% 13},
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£ 7](Dumping) Tt 19821 3| oFHH & oF
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18 S s doR el
b &a7), AEAIA = 7 e QI7E
rebal A olahar 9)tt3se) ok

U @71 7F 49 =g A 2
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2 ‘3| A (sub sea-bed) & L5}l
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384) 1982 S-alafoFd g el A209% 13, 23}

385) 1982 G-olsfjoF e ok A208% 23}, 33

386) ole|gt o= T R(1972) A3 ok A2z 33, HfE AR Uk 43
Z, 1924 &2 F A19% 59 Aol 19824 sfoFHHESF A1 5
o oot dgaolsitt. o5 2ea> HHO W HAE “2d7] 5o 22 W
ne)2Ql B P,

387) Patricia W. Birnie and Alan E. Boyle, Op. cit., p.322.

388) Patricia W. Birnie and Alan E. Boyle, Op. cit., pp. 322-323.
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03 3. A4 A1) WA A MARPOL A1, MARPOL XMIQ} 3
oF AAE Helstel Au i Ghof el Auege BEAS A /]
SRRl BAAARA AREE AT} FULBAFIZ 2o
2 4w/ g

ool et S| S 1950 RO K3 E A2t o] F A4
i Ql= Zlo] 1973/1978'd MARPOL ¢ oF39)o|t}, 18] 31 1967¢ Torrey Caynon<.
e AZI2 Fafde] e dAae] digt a2 fistol 19694 ‘s
of 3l & F(Intervention Convention)’ o] A Z % o] EajAL Q| =tAlulof o3l &5
Aol tal A 73] Ak=ol /A 4= e sfal QUek392) 1efal 1990
Foq) A WA A4S g 9 BEe 93 sleed dudsdy @
SHOPROYSVE ueleloltt. o] AdoziEel 208 FUAon Pejsis
<t A 7]t =+ A 3| A 7] 7 (International Maritime Organization, ©]3- IMO)©]t}.
19561 ARIFOLE Ao A|Ro Aol olstol Bk oA e A5
=5 Hol Qo TA AE7=Ee] A543 olrh A Avrt A9

RE AHhe] 7T Eo] o] ARFF] HofAe] ofu] 9l wuk ohgh 19581
of Aelsl gajol @ Aol ARBS ol WS HFHOR AA A bz 4]
o) O el 4345 4800 8 GG ALY W2 2 4
of v wkorth3%) upebA] 198341 MARPOL HOFe] MR & zope] e 4
%3 MARPOLA|A 2 &%,

olo] H]3l] 1973/1978 MARPOL ka4 19541 el dokuicl 7 2 8H o2

389) Patricia W. Birnie and Alan E. Boyle, Op. cit., p. 263.

390) 1954 International convention for the Prevention of Pollution at the Sea by 0il(1954.5.12 H &
oA A, 1958.7.26 W@, 1962, 1969, 1971 7)74; 1983 MARPOLECSF #ta g u A])

391) 1973 International Convention for the Prevention of Pollution from Ships and Protocol of 1978
relating to MARPOL 1973(1973.11.2 @ 1978.2.17 @l d o)l Al 27 A4, 1983.10.2. B AL H)

392) 1969 International Convention relating to Intervention on the High Seas in cases of Oil Pollution
Casualities(1969.11.2 2 Ao Al |4, 1975.5.6.% 1)

393) 1990 International Convention on Oil Pollution Preparedness, Resonse and Cooperation
(1990.11.30 &, 1995.5.13 2 a)

394) Patricia W. Birnie and Alan E. Boyle, Op. cit., p.266.
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395) Patricia W. Birnie and Alan E. Boyle, Op. cit., p.268.

396) Ibid., p.269.
397) YEL ¢

7} 72T}, Article 4(2) Any violation of the requirements of the present Convention

o
=]

within the jurisdiction of any party to the Convention shall be prohibited and sanctions shall

be established therefore under the law of that Party.
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408) 1982 FoldfoFH A207%.

409) 19824 Sallsoft A213%.

410) Martinus Nijhoff Publishers, Op. Cit, Vol.4., p.220.
411) Martinus Nijhoff Publishers, Ibid., Vol.4., p.132.
412) Martinus Nijhoff Publishers, Ibid., Vol.4., p.220.
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425) Martinus Nijhoff Publishers, Op. cit., pp.542~543.

426) YL th23} 7). ¢ ... The Meeting endorsed the conclusion of its legal group that a party
could apply the London Dumping convention not only in its territorial waters but also in the
exclusive economic zone and on its continental shelf, in accordance with international law. 65.
Consultative parties have, however, noted, the divergence of views in its legal group as to
whether an exclusive economic zone, as such, must be establish before a coastal state could
exercise jurisdiction over the dumping conducted in that sea. ..” Commentary of United Nations
Convention on the Law of the Sea 1982, Vol.2., Op. cit., pp.543.

427) Martinus Nijhoff Publishers, Op. cit., pp.543.
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EEZ claims; only a small number have in practice extended their jurisdiction over pollution
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435) Committee on Coastal State Jurisdiction Relating to Marine Pollution, the Final Report of
International Law Association London Conference(2000), 2000, p.13.
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439) http://ece.uri.edu/lme/intro.htm(2002-12-15) 73 AH.
440) Ibid
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Draft articles on Prevention of transboundary harm from hazardous activities adopted
by the International Law Commission at its fifty-third session (2001) (extract from the
Report of the International Law Commission on the work of its Fifty-third session,
Official Records of the General Assembly, Fifty-sixth session, Supplement No. 10
(A/56/10), chp.V.E.1)

November 2001

E. Text of the draft articles on Prevention of Transboundary Harm
from Hazardous Activities

1. Text of the draft articles

97. The text of the draft preamble and draft articles adopted by the Commission at

its fifty-third session are reproduced below.

PREVENTION OF TRANSBOUNDARY HARM FROM HAZARDOUS
ACTIVITIES

The States Parties,

Having in mind Article 13, paragraph 1 (a) of the Charter of the United Nations,
which provides that the General Assembly shall initiate studies and make
recommendations for the purpose of encouraging the progressive development of

international law and its codification,

Bearing in mind the principle of permanent sovereignty of States over the natural

resources within their territory or otherwise under their jurisdiction or control,

Bearing also in mind that the freedom of States to carry on or permit activities in

their territory or otherwise under their jurisdiction or control is not unlimited,
Recalling the Rio Declaration on Environment and Development of 13 June 1992,

Recognizing the importance of promoting international cooperation, Have agreed as
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follows:

Article 1
Scope

The present articles apply to activities not prohibited by international law which
involve a risk of causing significant transboundary harm through their physical

consequences.

Article 2
Use of terms

For the purposes of the present articles:

(a). Risk of causing significant transboundary harm. includes risks taking the form
of a high probability of causing significant transboundary harm and a low
probability of causing disastrous transboundary harm;

(b). Harm. means harm caused to persons, property or the environment;

(c). Transboundary harm. means harm caused in the territory of or in other places
under the jurisdiction or control of a State other than the State of origin, whether
or not the States concerned share a common border;

(d). State of origin. means the State in the territory or otherwise under the jurisdiction
or control of which the activities referred to in article 1 are planned or are
carried out;

(e). State likely to be affected. means the State or States in the territory of which
there is the risk of significant transboundary harm or which have jurisdiction or
control over any other place where there is such a risk;

(/). States concerned. means the State of origin and the State likely to be affected.

Article 3
Prevention

The State of origin shall take all appropriate measures to prevent significant

transboundary harm or at any event to minimize the risk thereof.
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Article 4
Cooperation

States concerned shall cooperate in good faith and, as necessary, seek the assistance
of one or more competent international organizations in preventing significant

transboundary harm or at any event in minimizing the risk thereof.

Article 5
Implementation

States concerned shall take the necessary legislative, administrative or other action
including the establishment of suitable monitoring mechanisms to implement the

provisions of the present articles.

Article 6
Authorization

1. The State of origin shall require its prior authorization for:

(a) Any activity within the scope of the present articles carried out in its territory
or otherwise under its jurisdiction or control;

(b) Any major change in an activity referred to in subparagraph (a);

(c) Any plan to change an activity which may transform it into one falling within
the scope of the present articles.

2. The requirement of authorization established by a State shall be made applicable
in respect of all pre-existing activities within the scope of the present articles.
Authorizations already issued by the State for pre-existing activities shall be
reviewed in order to comply with the present articles.

3. In case of a failure to conform to the terms of the authorization, the State of origin
shall take such actions as appropriate, including where necessary terminating the

authorization.
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Article 7
Assessment of risk

Any decision in respect of the authorization of an activity within the scope of the
present articles shall, in particular, be based on an assessment of the possible
transboundary harm caused by that activity, including any environmental impact

assessment.

Article 8
Notification and information

1. If the assessment referred to in article 7 indicates a risk of causing significant
transboundary harm, the State of origin shall provide the State likely to be affected
with timely notification of the risk and the assessment and shall transmit to it the
available technical and all other relevant information on which the assessment is
based.

2. The State of origin shall not take any decision on authorization of the activity
pending the receipt, within a period not exceeding six months, of the response
from the State likely to be affected.

Article 9
Consultations on preventive measures

1. The States concerned shall enter into consultations, at the request of any of them,
with a view to achieving acceptable solutions regarding measures to be adopted
in order to prevent significant transboundary harm or at any event to minimize the
risk thereof. The States concerned shall agree, at the commencement of such
consultations, on a reasonable time-frame for the consultations.

2. The States concerned shall seek solutions based on an equitable balance of interests
in the light of article 10.

3. If the consultations referred to in paragraph 1 fail to produce an agreed solution,
the State of origin shall nevertheless take into account the interests of the State

likely to be affected in case it decides to authorize the activity to be pursued,
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without prejudice to the rights of any State likely to be affected.

Article 10
Factors involved in an equitable balance of interests

In order to achieve an equitable balance of interests as referred to in paragraph 2
of article 9, the States concerned shall take into account all relevant factors and
circumstances, including:

(a) The degree of risk of significant transboundary harm and of the availability of
means of preventing such harm, or minimizing the risk thereof or repairing the
harm;

(b) The importance of the activity, taking into account its overall advantages of a
social, economic and technical character for the State of origin in relation to the
potential harm for the State likely to be affected;

(c) The risk of significant harm to the environment and the availability of means of
preventing such harm, or minimizing the risk thereof or restoring the
environment;

(d) The degree to which the State of origin and, as appropriate, the State likely to
be affected are prepared to contribute to the costs of prevention;

(e) The economic viability of the activity in relation to the costs of prevention and
to the possibility of carrying out the activity elsewhere or by other means or
replacing it with an alternative activity;

(/) The standards of prevention which the State likely to be affected applies to the
same or comparable activities and the standards applied in comparable regional

or international practice.

Article 11
Procedures in the absence of notification

1. If a State has reasonable grounds to believe that an activity planned or carried out
in the State of origin may involve a risk of causing significant transboundary harm

to it, it may request the State of origin to apply the provision of article 8. The
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request shall be accompanied by a documented explanation setting forth its
grounds.

2. In the event that the State of origin nevertheless finds that it is not under an
obligation to provide a notification under article 8, it shall so inform the requesting
State within a reasonable time, providing a documented explanation setting forth
the reasons for such finding. If this finding does not satisfy that State, at its
request, the two States shall promptly enter into consultations in the manner
indicated in article 9.

3. During the course of the consultations, the State of origin shall, if so requested
by the other State, arrange to introduce appropriate and feasible measures to
minimize the risk and, where appropriate, to suspend the activity in question for

a reasonable period.

Article 12
Exchange of information

While the activity is being carried out, the States concerned shall exchange in a
timely manner all available information concerning that activity relevant to preventing
significant transboundary harm or at any event minimizing the risk thereof. Such an
exchange of information shall continue until such time as the States concerned consider

it appropriate even after the activity is terminated.

Article 13
Information to the public

States concerned shall, by such means as are appropriate, provide the public likely
to be affected by an activity within the scope of the present articles with relevant
information relating to that activity, the risk involved and the harm which might result

and ascertain their views.
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Article 14
National security and industrial secrets

Data and information vital to the national security of the State of origin or to the
protection of industrial secrets or concerning intellectual property may be withheld, but
the State of origin shall cooperate in good faith with the State likely to be affected in

providing as much information as possible under the circumstances.

Article 15
Non-discrimination

Unless the States concerned have agreed otherwise for the protection of the interests
of persons, natural or juridical, who may be or are exposed to the risk of significant
transboundary harm as a result of an activity within the scope of the present articles,
a State shall not discriminate on the basis of nationality or residence or place where
the injury might occur, in granting to such persons, in accordance with its legal system,

access to judicial or other procedures to seek protection or other appropriate redress.

Article 16
Emergency preparedness

The State of origin shall develop contingency plans for responding to emergencies,
in cooperation, where appropriate, with the State likely to be affected and competent

international organizations.

Article 17
Notification of an emergency

The State of origin shall, without delay and by the most expeditious means, at its
disposal, notify the State likely to be affected of an emergency concerning an activity
within the scope of the present articles and provide it with all relevant and available

information.
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Article 18
Relationship to other rules of international law

The present articles are without prejudice to any obligation incurred by States under

relevant treaties or rules of customary international law.

Article 19
Settlement of disputes

1. Any dispute concerning the interpretation or application of the present articles shall
be settled expeditiously through peaceful means of settlement chosen by mutual
agreement of the parties to the dispute, including negotiations, mediation,
conciliation, arbitration or judicial settlement.

2. Failing an agreement on the means for the peaceful settlement of the dispute
within a period of six months, the parties to the dispute shall, at the request of
any of them, have recourse to the establishment of an impartial fact-finding
commission.

3. The Fact-finding Commission shall be composed of one member nominated by
each party to the dispute and in addition a member not having the nationality of
any of the parties to the dispute chosen by the nominated members who shall
serve as Chairperson.

4, If more than one State is involved on one side of the dispute and those States
do not agree on a common member of the Commission and each of them
nominates a member, the other party to the dispute has the right to nominate an
equal number of members of the Commission.

5. If the members nominated by the parties to the dispute are unable to agree on
a Chairperson within three months of the request for the establishment of the
Commission, any party to the dispute may request the Secretary-General of the
United Nations to appoint the Chairperson who shall not have the nationality of
any of the parties to the dispute. If one of the parties to the dispute fails to
nominate a member within three months of the initial request pursuant to

paragraph 2, any other party to the dispute may request the Secretary-General of
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the United Nations to appoint a person who shall not have the nationality of any
of the parties to the dispute. The person so appointed shall constitute a
single-member Commission.

. The Commission shall adopt its report by a majority vote, unless it is a
single-member Commission, and shall submit that report to the parties to the
dispute setting forth its findings and recommendations, which the parties to the

dispute shall consider in good faith.
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2002/0021 (COD)

Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL

on environmental liability with regard to the prevention and remedying of
environmental damage [Text with EEA relevance]

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Community, and in particular
Article 175(1) thereof, Having regard to the proposal from the Commissionl,

Having regard to the opinion of the Economic and Social Committee2,

Having regard to the opinion of the Committee of the Regions,

Acting in accordance with the procedure laid down in Article 251 of the Treaty,
Whereas:

(1) There are currently many contaminated sites in the Community posing significant
health risks and the loss of biodiversity has dramatically accelerated over the last
decades. Failure to act could result in increased site contamination and greater
loss of biodiversity in the future. Preventing and remedying, in so far as is
possible, environmental damage contributes to implementing the objectives and
principles of the Community, environment policy as set out in Article 174 of the

Treaty.

(2) The prevention and remedying of environmental damage should be implemented
through the furtherance of the principle according to which the polluter should
pay, as indicated in Article 174(2) of the Treaty. One of the fundamental
principles of this Directive should therefore be that an operator whose activity has
caused the environmental damage or the imminent threat of such damage will be
held financially liable in order to induce operators to adopt measures and develop
practices to minimize the risks of environmental damage so that their exposure
to financial liabilities is reduced.

(3) Since the objective of the proposed action, namely to establish a common



(4)

(6)

(7

framework for the prevention and remedying of environmental damage at a low
cost to society, cannot be sufficiently achieved by the Member States and can
therefore be better achieved at Community level by reason of the scale of the
proposed action and the implications in respect of other Community legislation,
namely Council Directive 79/409/EEC of 2 April 1979 on the conservation of
wild birds5, Council Directive 92/43/EEC of 21 May 1992 on the conservation
of natural habitats and of wild fauna and flora, and Directive 2000/60/EC of the
European Parliament and of the Council of 23 October 2000 establishing a
framework for Community action in the field of water policy, the Community
may adopt measures in accordance with the principle of subsidiarity as set out
in Article 5 of the Treaty. In accordance with the principle of proportionality, as
set out in that Article, this Directive does not go beyond what is necessary in

order to achieve those objectives.

Notions instrumental to the correct interpretation and application of the scheme
provided for by this Directive should be defined. When the notion in question
derives from other relevant Community legislation, the same definition should be

used so that common criteria can be used and uniform application promoted.

Biodiversity should also be defined by reference to areas of protection or
conservation that have been designated in pursuance of national legislation on
nature conservation. Account should nevertheless be taken of specific situations
where Community directives or equivalent national provisions allow for certain

derogations from the level of protection afforded to the environment.

This Directive should apply, as far as environmental damage is concerned, to
occupational activities which present a risk for human health and the
environment. Those activities should be identified, in principle, by reference to
the relevant Community legislation which provides for regulatory requirements in
relation to certain activities or practices considered as posing a potential or actual

risk for man or the environment.

This Directive should also apply, in relation to biodiversity damage, to any
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occupational activities other than those already directly or indirectly identified by
reference to Community legislation as posing an actual or potential risk for man

or the environment.

(8) Express account should be taken of the Euratom Treaty and relevant international
conventions and of Community legislation regulating more comprehensively and
more stringently the operation of any of the activities falling under the scope of
this Directive. This Directive, which does not provide for additional rules of
conflict of laws when it specifies the powers of the competent authorities, is
without prejudice to the rules on international jurisdiction of courts as provided,
inter alia, in Council Regulation (EC) No 44/2001 of 22 December 2000 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters8. This Directive should not apply to activities carried out in

the interest of national defence.

(9) Not all forms of environmental damage can be remedied by means of the liability
mechanism. For the latter to be effective, there need to be one (or more)
identifiableactors (polluters), the damage needs to be concrete and quantifiable,
and a causal link needs to be established between the damage and the identified
polluter(s). Liability is therefore not a suitable instrument for dealing with
pollution of a widespread, diffuse character, where it is impossible to link the

negative environmental effects with the activities of certain individual actors.

(10) Since the prevention and remedying of environmental damage is a task directly
contributing to the pursuit of the Community, environment policy, public
authorities should be entrusted with special responsibilities to ensure the proper

implementation and enforcement of the scheme provided for by this Directive.

(I1) In order for the system to be effective, the competent authority should take
action itself in cases where the operators responsible do not or are not able to
take the necessary measures either to prevent environmental damage or to

remedy such damage.



(12) Restoration of the environment should take place in an effective manner ensuring

(13)

(14)

(15)

(16)

that the relevant restoration objectives are achieved. Appropriate guidelines
should be defined to that end, the proper application of which should be

supervised by the competent authority.

Appropriate provision should be made for those situations where several
instances of environmental damage have occurred in such a manner that the
competent authority cannot ensure that all the necessary restorative measures are
taken at the same time. In such a case, the competent authority should be
entitled to decide which instance of environmental damage is to be remedied
first.

According to the Polluter pays principle, an operator causing environmental
damage or creating an imminent threat of such damage should, in principle, bear
the cost of the necessary preventive or restorative measures. In cases where a
competent authority has to act itself or through a third party in the place of an
operator, that authority should ensure that the cost incurred by it is recovered
from the operator. It is also appropriate that the operators should ultimately bear
the cost of assessing environmental damage and, as the case may be, assessing

an imminent threat of such damage occurring.

Member States should ensure that the necessary preventive or restorative
measures are taken when the polluter pays principle cannot be implemented. In
such cases, Member States should adopt whatever provisions they deem fit in
conformity with their legal systems provided that they ensure effectively that the

necessary preventive or restorative measures are financed.

Where biodiversity damage has been caused by an operator in the course of an
occupational activity other than one of those identified by this Directive as
posing an actual or potential risk for man or the environment, that operator
should not be obliged to bear the cost of preventive or restorative measures
taken in pursuance of this Directive where it is not established that the operator

was at fault or negligent.
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(17) Appropriate account should be taken of situations where the damage in question

(18)

(19)

(20)

or imminent threat thereof is the result of certain events beyond the operator's
control or of emissions or events explicitly authorized or where the potential for
damage could not have been known when the event or emission took place, or
where persons act in their capacity as insolvency practitioners and are not
otherwise at fault or negligent, or where operators merely comply with the
regulatory requirements imposed on their activity. In that context, there may be
situations in which it is justifiable that, although the operator should not bear
the cost of preventive or restorative measures, Member States should

nevertheless be required to take action.

Operators should bear the costs relating to preventive measures when those
measures should have been taken as a matter of course in order to comply with
the legislative, regulatory and administrative provisions regulating their activities

or the terms of any permit or authorization.

Appropriate provision should be made to take account of cases where several
operators have caused the damage including the possibility for Member States
to either provide for joint and several liability or for apportionment on a fair

and reasonable basis of the financial responsibility.

Competent authorities should be entitled to recover the cost of preventive or
restorative measures from an operator for a reasonable period of time from the

date on which those measures were effected.

(21) It is necessary to ensure that effective means of implementation and enforcement

are available, while ensuring that the legitimate interests of the relevant
operators and other interested parties are adequately safeguarded. Competent
authorities should carry out appropriate investigations and remain in charge of
specific tasks entailing expert knowledge and appropriate administrative
discretion, namely the duty to assess the significance of the damage and to

determine which restorative measures should be taken.



(22) Persons adversely affected or likely to be adversely affected by environmental
damage should be entitled to ask the competent authority to take action.
Environmental protection is, however, a diffuse interest on behalf of which
individuals will not always act or will not be in a position to act. Qualified
entities should therefore be given a special status so that they can properly

contribute to the effective implementation of this Directive.

(23) In order to facilitate requests for action, appropriate procedures should be
provided for, and the competent authority should be under an obligation to
inform the interested party when it is not possible to take a decision within a

reasonable period or time.

(24) The relevant persons and qualified entities should have access to procedures for

the review of the competent authority's decisions, acts or failure to act.

(25) Where environmental damage affects or is likely to affect several Member
States, those Member States should co-operate with a view to ensuring proper
and effective preventive or, as the case may be, restorative action in respect of

any environmental damage.

(26) Member States should encourage the use by operators of any appropriate
insurance or other forms of financial security in order to provide effective cover

for financial obligations under this Directive.

(27) This Directive should not prevent Member States from maintaining or enacting
more stringent provisions in relation to the prevention and remedying of
environmental damage; nor should it prevent the adoption by Member States of
appropriate measures in relation to situations where double recovery could occur
as a result of concurrent action by a competent authority under this Directive

and by a person whose property is affected by damage.

(28) Damage caused before the expiry of the deadline for implementation of this
Directive should not be covered by its provisions and appropriate provision

should be made for cases where it is not clear whether or not the cause of the
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damage occurred after that date.

(29) Member States should report to the Commission on the experience gained in the
application of this Directive so as to enable the Commission to consider, taking
into account the impact on sustainable development, whether any review of the

Directive is appropriate,

HAVE ADOPTED THIS DIRECTIVE:
Article 1
Subject matter
The purpose of this Directive is to establish a framework, based on environmental

liability, for the prevention and remedying of environmental damage.

Article 2
Definitions
1. For the purpose of this Directive the following definitions shall apply:

(1) “baseline condition means the condition of the natural resources and services
that would have existed had the damage not occurred, estimated on the basis
of historical data, reference data, control data, or data on incremental changes
(such as the number of dead animals), alone or in combination, as appropriate;

(2) “biodiversity means natural habitats and species listed in Annex I to Directive
79/409/EEC, or in Annexes I, II and IV to Directive 92/43/EEC, or habitats
and species, not covered by those Directives, for which areas of protection or
conservation have been designated pursuant to the relevant national legislation
on nature conservation;

(3) “conservation status  means:

(a) in respect of a natural habitat, the sum of the influences acting on a natural
habitat and its typical species that may affect its long-term natural
distribution, structure and functions as well as the long-term survival of its

typical species within, as the case may be, the European territory of the



Member States to which the Treaty applies or the territory of a Member
State or the natural range of that habitat;

(b) in respect of a species, the sum of the influences acting on the species
concerned that may affect the long-term distribution and abundance of its
populations within, as the case may be, the European territory of the Member
States to which the Treaty applies or the territory of a Member State or the
natural range of that species;

(4) “costs means costs which are justified by the need to ensure the proper and
effective implementation of this Directive including administrative, legal, and
enforcement costs, the costs of data collection and other general costs and
monitoring and supervision costs;

(5) “damage  means a measurable adverse change in a natural resource and/or
measurable impairment of a natural resource service which may occur directly
or indirectly and which is caused by any of the activities covered by this
Directive;

(6) “imminent threat means a sufficient likelihood that environmental damage will
occur in the near future;

(7) “insolvency practitioner —means a person appointed in accordance with the
relevant national law for the purposes of insolvency, liquidation, winding up
or analogous proceedings;

(8) “natural resource  means bio-diversity, water and soil, including subsoil;

(9) “operator means any person who directs the operation of an activity covered
by this Directive including the holder of a permit or authorization for such an
activity and/or the person registering or notifying such an activity;

(10) “person  means any natural or legal person;

(11) “land contamination or "soil and subsoil contamination —means the direct or
indirect introduction, as a result of human activity, of substances,
preparations, organisms or micro-organisms harmful to human health or
natural resources into soil and subsoil;

(12) “preventive measures means any measures taken in response to an event, act

or omission that has created an imminent threat of environmental damage,
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with a view to preventing or minimizing that damage;

(13) “occupational activity includes non-profit making activity and the rendering
of services to the public;

(14) “qualified entity —means any person who, according to criteria laid down in
national law, has an interest in ensuring that environmental damage is
remedied, including bodies and organizations whose purpose, as indicated by
the articles of incorporation thereof, is to protect the environment and which
meet any requirements specified by national law;

(15) “recovery means the return of damaged natural resources and/or services to
baseline condition;

(16) “restoration ~ means any action, or combination of actions, to restore,
rehabilitate or replace damaged natural resources and/or impaired services, or
to provide an equivalent alternative to those resources or services, including:

(a) primary restoration, which is any action, including natural recovery, that
returns damaged natural resources and/or impaired services to baseline
condition;

(b) compensatory restoration, which is any restorative action taken in relation to
natural resources and/or services in a different location from that in which
the relevant natural resources and/or services have been damaged and any
action taken to compensate for interim losses of natural resources and/or
services that occur from the date of damage occurring until the return of
damaged natural resources and/or impaired services to baseline condition;

(17) “services”  (or “natural resources services”) means the functions performed by
a natural resource for the benefit of another natural resource and/or the public;

(18) “environmental damage”  means:

(a) biodiversity damage, which is any damage that has serious adverse effects
on the conservation status of biodiversity;

(b) water damage, which is any damage that adversely affects the ecological
status, ecological potential and/or chemical status of the waters concerned to
such an extent that this status will or is likely to deteriorate from one of

the categories defined in Directive 2000/60/EC with the exception of adverse



effects where Article 4(7) of Directive 2000/60/EC applies;
(c) land damage, which is any damage that creates serious potential or actual
harm to public health as a result of soil and subsoil contamination;

(19) “value” means the maximum amount of goods, services, or money that an
individual is willing to give up to obtain a specific good or service, or the
minimum amount of goods, services, or money that an individual is willing
to accept to forgo a specific good or service. The total value of a habitat or
species includes the value derived by individuals from their direct use of the
natural resource, for example, swimming, boating, or birdwatching, as well as
the value attributed by individuals to the habitats and species irrespective of
direct uses. This excludes loss of financial income to individuals;

(20) “waters” mean all waters covered by Directive 2000/60/EC;

(21) “emission” means the release in the environment of substances, preparations,
organisms or micro-organisms.

. Biodiversity damage within the meaning of paragraph 1(18)(a) does not include
adverse effects which result from an act by the operator which was expressly
authorized by the relevant authorities in accordance with provisions implementing
Article 6(3) and (4) of Directive 92/43/EEC or in accordance with any other
provisions of national law which have equivalent effect in relation to habitats and
species protected under national legislation on nature conservation but not covered
by Directives 79/409/EEC or 92/43/EEC, provided that those national provisions
offer at least equivalent guarantees, including in terms of the compensatory
measures required. Biodiversity damage does not include adverse effects which
result from an act by the operator which was expressly authorized by the relevant
authorities in accordance with provisions implementing Article 9 of Directive
79/409/EEC or Article 16 of Directive 92/43/EEC.

Article 3
Scope
. This Directive shall apply to environmental damage caused by the operation of any

of the occupational activities listed in Annex I, and to any imminent threat of such
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damage occurring by reason of any of those activities.

. This Directive shall apply to biodiversity damage caused by the operation of any

occupational activities other than those listed in Annex I, and to any imminent

threat of such damage occurring by reason of any of those activities.

. This Directive shall not apply to environmental damage or to any imminent threat

of such damage arising from an incident in respect of which liability or

compensation is regulated by any of the following agreements:

(a) the International Convention of 27 November 1992 on Civil Liability for Oil
Pollution Damage;

(b) the International Convention of 27 November 1992 on the Establishment of an
International Fund for Compensation for Oil Pollution Damage;

(c) the International Convention of 23 March 2001 on Civil Liability for Bunker
Oil Pollution Damage;

(d) the International Convention of 3 May 1996 on Liability and Compensation for
Damage in Connection with the Carriage of Hazardous and Noxious Substances
by Sea;

(e) the Convention of 10 October 1989 on Civil Liability for Damage Caused
during Carriage of Dangerous Goods by Road, Rail and Inland Navigation

Vessels.

. This Directive shall not apply to such nuclear risks or environmental damage or

imminent threat of such damage as may be caused by the operation of the

activities covered by the Treaty establishing the Atomic Energy European

Community or caused by an incident or activity in respect of which liability or

compensation is regulated by any of the following agreements:

(a) the Paris Convention of 29 July 1960 on Third Party Liability in the Field of
Nuclear Energy and the Brussels Supplementary Convention of 31 January
1963;

(b) the Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage,
and the Vienna Convention of 12 September 1997 on Supplementary
Compensation for Nuclear Damage;

(c) the Joint Protocol of 21 September 1988 Relating to the Application of the



Vienna Convention and the Paris Convention;
(d) the Brussels Convention of 17 December 1971 relating to Civil Liability in the
Field of Maritime Carriage of Nuclear Material.

. This Directive shall apply without prejudice to more stringent provisions of
Community legislation regulating the operation of any of the activities falling
within the scope of this Directive and without prejudice to Community legislation
containing rules on conflicts of jurisdiction.

. This Directive shall not apply to environmental damage or to an imminent threat
of such damage caused by pollution of a widespread, diffuse character, where it
is impossible to establish a causal link between the damage and the activities of
certain individual operators.

. This Directive shall not apply to activities the sole purpose of which is to serve
national defence.

. Subject to Article 11(3), this Directive shall not give private parties a right of
compensation for any economic loss sustained in consequence of environmental

damage or of an imminent threat of such damage.

Article 4
Prevention

. Where environmental damage has not yet occurred but there is an imminent threat
of such damage occurring, the competent authority shall either require the operator
to take the necessary preventive measures or shall itself take such measures.

. Without prejudice to any further action which could be required by the competent
authority under paragraph 1, Member States shall provide that, when operators are
aware of an imminent threat or ought to be aware of such an imminent threat,
those operators are required to take the necessary measures to prevent
environmental damage from occurring, without waiting for a request to do so by
the competent authority.

. Member States shall provide that where appropriate, and in any case whenever an
imminent threat of environmental damage is not dispelled despite the preventive

measures taken by the relevant operator, operators are to inform the competent
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authority of the situation.

. If the operator fails to comply with the obligations laid down in paragraph 1 or

2, the competent authority shall take the necessary preventive measures.

Article 5
Restoration

. Where environmental damage has occurred the competent authority shall either

require the operator to take the necessary restorative measures or shall itself take

such measures.

. If the operator fails to comply with a request issued under paragraph 1, the

competent authority shall take the necessary restorative measures.

. The necessary restorative measures shall be determined in accordance with Annex

IL.

. Where several instances of environmental damage have occurred in such a manner

that the competent authority cannot ensure that the necessary restorative measures
are taken at the same time, the competent authority shall be entitled to decide
which instance of environmental damage must be remedied first. In making that
decision, the competent authority shall have regard, inter alia, to the nature, extent
and gravity of the various instances of environmental damage concerned, and to

the possibility of natural recovery.

Article 6
Additional provisions in relation to prevention and restoration

. Subject to Article 9(1), Member States shall ensure that the necessary preventive

or restorative measures are taken:

(a) where it is not possible to identify the operator who caused the damage or the
imminent threat of damage;

(b) where the operator can be identified but has insufficient financial means to take
any of the necessary preventive or restorative measures;

(c) where the operator can be identified but has insufficient financial means to take

all of the necessary preventive or restorative measures; or



(d) where the operator is not required under this Directive to bear the cost of the
necessary preventive or restorative measures.
2. Measures taken in pursuance of paragraph 1(a), (b) and (c) shall be without
prejudice to the liability of the relevant operator under this Directive and without
prejudice to Articles 87 and 88 of the EC Treaty.

Article 7
Recovery of costs

1. Subject to Articles 8, 9 and 10 the competent authority shall recover from the
operator who has caused the damage or the imminent threat of damage the costs
it has incurred in relation to the taking of preventive or restorative measures under
this Directive.

2. The competent authority shall also recover from the operator who has caused the
damage or the imminent threat of damage the costs of assessing environmental
damage and, as the case may be, the costs of assessing an imminent threat of such

damage.

Article 8
Cost allocation in relation to certain biodiversity damage
Subject to Article 10, in the cases referred to in Article 3(2), where it is not
established that the operator who has caused the damage or the imminent threat of
damage is at fault or has been negligent, that operator shall not be required to bear the

cost of preventive or restorative measures taken pursuant to this Directive.

Article 9
Exceptions
1. Subject to Article 10, this Directive shall not cover environmental damage or an
imminent threat of such damage caused by:
(a) an act of armed conflict, hostilities, civil war or insurrection;
(b) a natural phenomenon of exceptional, inevitable and irresistible character;

(c) an emission or event allowed in applicable laws and regulations, or in the
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2.
3.

permit or authorization issued to the operator;

(d) emissions or activities which were not considered harmful according to the
state of scientific and technical knowledge at the time when the emission was
released or the activity took place.

Paragraph 1(c) and (d) shall not apply if the operator has been negligent.

Subject to Article 10, an operator shall not be required to bear the cost of

preventive or restorative measures taken pursuant to this Directive when the

environmental damage or imminent threat of such damage occurring is the result
of:

(a) an act done by a third party with intent to cause damage, and the damage or
imminent threat in question resulted despite the fact that appropriate safety
measures were in place;

(b) compliance with a compulsory order, instruction or other legally binding or

compulsory measure emanating from a public authority.

. Where the operator is a person acting in his capacity as an insolvency practitioner,

that person shall not be personally obliged to bear the costs relating to prevention
or restoration under this Directive insofar as that person acts in accordance with
the relevant national provisions governing insolvency, liquidation, winding up or

analogous proceedings, and is not otherwise at fault or negligent.

Article 10
Cost allocation in relation to certain preventive measures

. Member States shall ensure that in all circumstances operators bear any costs

relating to preventive measures which they were required to take as a matter of
course in order to comply with the legislative, regulatory and administrative
provisions regulating their activities, including the terms of any permit or

authorisation.

. Article 4 shall not be taken into consideration for the purpose of defining the

legislative, regulatory and administrative provisions referred to in paragraph 1.



Article 11
Cost allocation in cases of multiple party causation

1. Subject to paragraph 2, where the competent authority is able to establish with a
sufficient degree of plausibility and probability that one and the same instance of
damage has been caused by the actions or omissions of several operators, Member
States may provide either that the relevant operators are to be held jointly and
severally liable for that damage or that the competent authority is to apportion the
share of the costs to be borne by each operator on a fair and reasonable basis.

2. Operators who are able to establish the extent to which the damage results from
their activities shall be required to bear only such costs as relate to that part of
the damage.

3. This Directive is without prejudice to any provisions of national law concerning

the rights of contribution or recourse.

Article 12
Limitation period for recovery
The competent authority shall be entitled to initiate cost recovery proceedings against
the operator who has caused the damage or the imminent threat of damage in relation
to any measures taken in pursuance of this Directive during a period of five years from

the date on which the measures in question were effected.

Article 13

Competent authority
1. Member States shall designate a competent authority or competent authorities
responsible for fulfilling the duties provided for in this Directive. Where a
Member State decides not to give the competent authority the power to issue
binding decisions or the power to enforce any such decisions, that Member State
shall ensure that a court or other independent and impartial public body is

competent to issue and enforce such decisions.
2. Regardless of whether a decision referred to in the second subparagraph of

paragraph 1 is issued by the competent authority, a court or some other
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independent and impartial public body, the duty to establish which operator has
caused the damage or the imminent threat of damage, to assess the significance
of the damage and to determine which restorative measures should be taken in

accordance with Annex II shall rest with the competent authority.

. Member States shall ensure that the competent authority carries out appropriate

investigations so as to fulfil its duties under this Directive, independently of any
prior request for action lodged pursuant to Article 14. To that effect, the
competent authority shall be entitled to require the relevant operator to supply any
information and data necessary for the purpose of the investigation. Member States
shall specify the detailed arrangements in accordance with which the competent

authority may require such information and data.

4, Member States shall ensure that the competent authority may empower or require

third parties to carry out the necessary preventive or restorative measures.

. Any decision taken pursuant to this Directive which imposes preventive or

restorative measures shall state the exact grounds on which it is based. Such
decision shall be notified forthwith to the operator concerned, who shall at the
same time be informed of the legal remedies available to him under the laws in
force in the Member State concerned and of the time-limits to which such

remedies are subject.

Article 14
Request for action

. Without prejudice to any investigation initiated by the competent authority of its

own motion, persons adversely affected or likely to be adversely affected by
environmental damage and qualified entities shall be entitled to submit to the
competent authority any observations relating to instances of environmental
damage of which they are aware and shall be entitled to request the competent

authority to take action under this Directive.

. The competent authority shall be entitled to require that the request for action be

accompanied by all relevant information and data supporting the observations

submitted in relation to the environmental damage in question.
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. Where the request for action and the accompanying observations show in a
sufficiently plausible manner that an instance of environmental damage exists, the
competent authority shall consider any such observations and requests for action.
. The competent authority shall give the relevant operator an opportunity to make
his views known with respect to the request for action and the accompanying
observations.

. The competent authority shall, as soon as possible or in any case within a
reasonable time-frame having regard to the nature, extent and gravity of the
environmental damage concerned, inform the relevant person or qualified entity of
its decision to accede to or refuse the request for action and shall provide the
reasons for that decision.

. Where the competent authority is unable, despite due diligence, to take a decision
on a request for action within the period referred to in paragraph 5, the competent
authority shall, at the latest within four months of being called upon to act, inform
the relevant person or qualified entity of the steps and measures which it has taken
and which it proposes to take in order to ensure the application of this Directive
within a time-frame which is consistent with the proper achievement of the

purpose thereof.

Article 15

Review procedures

. Any person who has lodged a request for action under this Directive, or any
qualified entity which has lodged such a request, shall have access to a court or
other independent and impartial public body competent to review the procedural
and substantive legality of the decisions, acts or failure to act of the competent
authority.

. This Directive shall be without prejudice to any provisions of national law which
require that administrative review procedures be exhausted prior to recourse to

judicial proceedings.
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Article 16
Financial security
Member States shall encourage the use by operators of any appropriate insurance or
other forms of financial security. Member States shall also encourage the development
of appropriate insurance or other financial security instruments and markets by the

appropriate economic and financial operators, including the financial services industry.

Article 17
Co-operation between Member States
Where environmental damage affects or is likely to affect several Member States,
those Member States shall co-operate with a view to ensuring that proper and effective
preventive action and, where necessary, restorative action is taken in respect of any such

environmental damage

Article 18
Relationship with national law

1. This Directive shall not prevent Member States from maintaining or adopting more
stringent provisions in relation to the prevention and remedying of environmental
damage, including the identification of additional activities to be subject to the
prevention and restoration requirements of this Directive, the identification of
additional responsible parties and allocation of financial responsibility to or among
responsible parties.

2. This Directive shall not prevent Member States from adopting appropriate
measures, such as the prohibition of double recovery, in relation to situations
where double recovery could occur as a result of concurrent action by a competent
authority under this Directive and by a person whose property is affected by

damage.

Article 19
Temporal application

1. This Directive shall not apply to damage caused by activities that have been
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carried out before the date referred to in Article 21(1). In particular, this Directive
shall not apply to damage caused by waste the disposal of which took place
lawfully in authorised disposal facilities before the date referred to in Article 21(1)
or by substances released into the environment before the date referred to in
Article 21(1).

2. Where the competent authority is able to establish with a sufficient degree of
plausibility and probability that the environmental damage has been caused by an
activity which has taken place after the date referred to in Article 21(1), this
Directive shall apply unless the operator can establish that the activity that caused
the damage in question took place before that date.

3. Paragraph 2 shall not apply to operators who, within one year of the date referred
to in Article 21(1), have lodged with the competent authority a statement
identifying any environmental damage that may have been caused by their
activities before the date referred to in Article 21(1). Member States shall take the
necessary measures to ensure that the statement submitted by the operators may

be relied on with respect to its quality and veracity.

Article 20
Reports
Member States shall report to the Commission on the experience gained in the
application of this Directive by [date (five years after the date referred to in Article
22(1))] at the latest. The national reports shall include the information and data set out
in Annex III.
On that basis the Commission shall submit a report to the European Parliament and

the Council together with any proposal which it may consider appropriate.

Article 21
Implementation
1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 30 June 2005 at the latest.
They shall forthwith inform the Commission thereof. When Member States adopt
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those provisions, they shall contain a reference to this Directive or be
accompanied by such a reference on the occasion of their official publication.
Member States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the texts of the main
provisions of national law which they adopt in the field governed by this Directive

and a correlation table between this Directive and the national provisions adopted.

Article 22
Entry into force
This Directive shall enter into force on the twentieth day following that of its

publication in the Official Journal of the European Communities.

Article 23

Addressees
This Directive is addressed to the Member States.
Done at Brussels,

For the European Parliament For the Council
The President The President

ANNEX |
ACTIVITIES REFERRED TO IN ARTICLE 3(1)

- The operation of installations subject to permit in pursuance of Council Directive
96/61/EC of 24 September 1996 concerning integrated pollution prevention and
controll.

- The operation of installations subject to authorization in pursuance of Council
Directive 84/360/EEC of 28 June 1984 on the combating of air pollution from
industrial plants2 in relation to the release into air of any of the polluting
substances covered by the aforementioned Directive.

- The operation of installations subject to permit in pursuance of Council Directive
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76/464/EEC of 4 May 1976 on pollution caused by certain dangerous substances
discharged into the aquatic environment of the Community3 in relation to the
discharge of any of the dangerous substances covered by the aforementioned
Directive.

- The operation of installations subject to permit for discharging any of the dangerous
substances in pursuance of Council Directive 80/68/EEC of 17 December 1979 on
the protection of groundwater against pollution caused by certain dangerous
substances4 in relation to the discharge of any of the dangerous substances covered
by the aforementioned Directive.

- The operation of installations subject to permit, authorization or registration in
pursuance of Directive 2000/60/EC of the European Parliament and of the Council
of 23 October 2000 establishing a framework for Community action in the field
of water policy5 in relation to the discharge of any of the dangerous substances
covered by the aforementioned Directive.

Note: Directives 76/464/EEC and 80/68/EEC shall be repealed on 22 December
2013 in pursuance of Article 22 of Directive 2000/60/EC; as of 23 December
2013, the relevant provisions of Directive 2000/60/EC shall be entirely
applicable. Consequently, Directive 2000/60/EC shall only be taken into
account for the purpose of this Directive as of that date.

- Water abstraction and impoundment of water subject to prior authorization in
pursuance of Directive 2000/60/EC of the European Parliament and of the Council.

- Waste management operations, including the collection, transport, recovery and
disposal of waste and hazardous waste, including the supervision of such operations
and after-care of disposal sites, subject to permit or registration in pursuance of
Council Directive 75/442/EEC of 15 July 1975 on waste6 and Council Directive
91/689/EEC of 12 December 1991 on hazardous waste. Those operations include,
inter alia, the operation of landfill sites under Council Directive 1999/31/EC of 26
April 1999 on the landfill of waste8 and the operation of incineration plants under
Directive 2000/76/EC of the European Parliament and of the Council of 4
December 2000 on the incineration of waste9.

- Manufacture, use, storage, transport within the perimeter of the same undertaking
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or release into the environment of dangerous substances as defined and within the
scope of Council Directive 67/548/EEC of 27 June 1967 on the approximation of
the laws, regulations and administrative provisions of the Member States relating
to the classification, packaging and labelling of dangerous substances10.

- Manufacture, use, storage, transport within the perimeter of the same undertaking
or release into the environment of dangerous preparations as defined and within the
scope of Directive 1999/45/EC of the European Parliament and of the Council of
31 May 1999 concerning the approximation of the laws, regulations and
administrative provisions of the Member States relating to the classification,
packaging and labelling of dangerous preparationsl|.

- Manufacture, use, storage, transport or release into the environment of plant
protection products or active substances used in plant protection products as defined
and within the scope of Council Directive 91/414/EEC of 15 July 1991 concerning
the placing of plant protection products on the marketl2.

- Manufacture, use, storage, transport or release into the environment of biocidal
products or active substances used in biocidal products as defined and within the
scope of Directive 98/8/EC of the European Parliament and of the Council of 16
February 1998 concerning the placing of biocidal products on the marketl3.

- Transport by road, rail, inland waterways, sea or air of dangerous goods or polluting
goods as defined either in Annex A to Council Directive 94/55/EC of 21 November
1994 on the approximation of the laws of the Member States with regard to the
transport of dangerous goods by roadl4 or in the Annex to Council Directive
96/49/EC of 23 July 1996 on the approximation of the laws of the Member States
with regard to the transport of dangerous goods by raill5 or as defined in Council
Directive 93/75/EEC of 13 September 1993 concerning minimum requirements for
vessels bound for or leaving Community ports and carrying dangerous or polluting
goods16.

- Any contained use, including transport, of genetically modified micro-organisms as
defined and within the scope of Council Directive 90/219/EEC of 23 April 1990
on the contained use of genetically modified micro-organisms17.

- Any deliberate release into the environment or transport of genetically modified
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organisms as defined and within the scope of Directive 2001/18/EC of the

European Parliament and of the Council of 12 March 2001 on the deliberate release

into the environment of genetically modified organisms and repealing Council
Directive 90/220/EECI18.

ANNEX II
REMEDYING OF ENVIRONMENTAL DAMAGE

1. INTRODUCTION

This Annex sets out the rules to be followed by the competent authority in order to

ensure the remedying of environmental damage.

2. RESTORATION OBJECTIVES

2.1.

22.

23.

Remedying of environmental damage, in terms of biodiversity damage and water
pollution, is achieved through the restoration of the environment as a whole to
its baseline condition. Subject to point 3.2.3. below, this objective is achieved
in principle through the return of damaged habitats, species and associated
natural resources services or waters concerned to baseline condition and
compensation for any interim losses incurred. Restoration is done through
rehabilitating, replacing or acquiring the equivalent of damaged natural resources
and/or services at the site originally damaged or at a different location.
Remedying of environmental damage, in terms of water pollution and in terms
of biodiversity damage, also implies that any serious harm or serious potential
harm to human health be removed should such a harm be present.

Where polluted soil or subsoil gives rise to a serious harm to human health or
could pose such a risk, the necessary measures shall be taken to ensure that the
relevant contaminants are controlled, contained, diminished or removed so that
the polluted soil does not pose any serious harm or serious potential harm to
human health which would be incompatible with the current or plausible future
use of the land concerned. Plausible future use shall be ascertained on the basis

of the land use regulations in force when the damage occurred.
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2.4. Achieving the goal of this Directive also requires restoration to be undertaken

to compensate for interim losses from the date of the damage until the baseline

1S restored.

3. RESTORATION

3.1. Identification of reasonable restorative options

Identification of primary restorative actions

3.1.1. The competent authority shall consider a natural recovery option, that is an

option in which no human intervention would be taken to directly restore the

damaged natural resources and/or services to, or towards, baseline condition.

3.1.2. The competent authority shall also consider options comprised of actions to

directly restore the natural resources and services towards baseline condition

on an accelerated time frame.

Identification of compensatory restorative actions

3.1.3. For each option, the competent authority shall consider compensatory

restorative actions to compensate for the interim loss of natural resources and

services pending recovery.

3.1.4. The competent authority shall ensure that compensatory restoration takes

account of the time dimension by discounting the value attributable to natural

resources and/or services.

3.1.5. To the extent practicable, when evaluating compensatory restorative actions, the

competent authority shall first consider actions that provide natural resources
and/or services of the same type and quality, and of comparable value as those

damaged.

3.1.6. When determining the scale of restorative actions that provide natural resources

and/or services of the same type and quality, and of comparable value as those
lost, the competent authority shall consider the use of a resource-to-resource
or service-to-service scaling approach. Under this approach, the competent
authority determines the scale of restorative actions that will provide natural

resources and/or services equal in quantity to those lost.
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3.18.
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If it is not possible to use the first choice resource-to-resource or
service-to-service caling approaches, monetary valuation techniques towards
the damaged site may be sed to choose compensatory restoration actions.

If, in the judgement of the competent authority, valuation of the lost resources
and/or services is practicable, but valuation of the replacement natural
resources and/or services cannot be performed within a reasonable time-frame
or at a reasonable cost, the competent authority may estimate the monetary
value of the lost resources and/or services and select the scale of the

restoration action that has a cost equivalent to the lost value.

3.2. Choice of the restorative options

32.1.

(1
)
3)
)
©)

3.2.2.

323.

3.24.

Once the competent authority has developed a reasonable range of restorative
options, it shall evaluate the proposed options based on, at a minimum:
The effect of each option on public health and safety;

The cost to carry out the option;

The likelihood of success of each option;

The extent to which each option will prevent future damage, and avoid
collateral damage as a result of implementing the option; and

The extent to which each option benefits to each component of the natural
resource and/or service.

If several options are likely to deliver the same value, the least costly one shall
be preferred.

When assessing the different identified restoration options, the competent
authority is entitled to choose primary restoration actions that do not fully
restore the damaged bio-diversity, water or soil to baseline. The competent
authority is entitled to take this decision only if it compensates for the services,
resources or value foregone at the primary site as a result of its decision by
increasing compensatory actions to provide a similar level of services,
resources or value as were foregone. These additional compensatory actions
shall be determined in accordance with the rules set out in section 3.1. and
the present section of this Annex.

The competent authority shall invite the operator to co-operate in the
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implementation of the procedures set out in this Annex so that those
procedures can be properly and effectively carried out. The operator's
participation may take the form, inter alia, of supplying appropriate
information and data.

3.2.5. The competent authority shall also invite take the persons on whose land
restorative measures should be carried out to submit their observations and
shall take them into account.

3.2.6. On the basis of the above assessment, the competent authority shall decide

which restorative measures shall be implemented.

ANNEX I
INFORMATION AND DATA REFERRED TO IN ARTICLE

20(1)

The national reports referred to Article 20(1) shall include a list of instances of
environmental damage and instances of liability under this Directive with the following
information and data for each instance:

(1) Date of occurrence of environmental damage and date on which proceedings were

initiated under this Directive.

(2) Industry classification code of the liable legal person(s).

(3) Type of environmental damage.

(4) Costs incurred with restoration and prevention measures, as defined in this

directive:
- paid for directly by liable parties;
- recovered ex post facto from liable parties;
- unrecovered from liable parties. (Reasons for non-recovery shall be specified.)
(5) Amount of additional administrative costs incurred annually by the public
administration in setting up and operating the administrative structures needed to
implement and enforce this Directive.

(6) Whether there has been resort to judicial review proceedings either by liable
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parties or qualified entities. (The identity of the claimants and the outcome of
proceedings shall be specified).

(7) Outcome of the restoration process.

(8) Date of closure of proceedings.

Member States may include in their reports any other information and data they deem
useful on issues such as the desirability for introducing limited liability in certain cases,
so as to allow a proper assessment of the functioning of this Directive. An evaluation
of the possibility of introducing a cap should be undertaken within three years after the

entry into force of this Directive.
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