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The Meaning of the Right of Innocent Passage in Korean
Territorial Sea and Contiguous Zone Act

- Supreme Court Decision 2017D09982, Decided on May 7, 2021 -
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Abstract: Although the Republic of Korea (hereunder, Korea) is a member of the
UNCLOS, it has enacted and implemented the Territorial Sea Act to clarify the
breadth of Korea’s territorial waters and guarantee the right of innocent passage of
foreign ships within it. In addition, Korea can exercise its jurisdiction with various
legislative regulations related to the passage of foreign vessels through its territorial
waters in order to protect its national interest. Under Article 5 (1) of the Territorial
Sea Act, foreign vessels are allowed innocent passage through Korea's territorial
waters, provided it does not compromise the peace, public order, or security of Korea.
However, Article 5 (2) specifies that certain activities such as fishing, research, or
surveys conducted by foreign vessels within Korea's territorial waters are considered
detrimental to its peace, public order, or security. The Supreme Court has ruled that
using a fish detector on a foreign vessel to explore the seabed for sunken ships in
Korean territorial waters is deemed as a foreign vessel's passage under Article 5 of

the Territorial Act, regardless of whether the specific activity itself harms the peace,
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public order, or security of Korea.
Key words: Innocent passage, Freedom of navigation, Conduct of research or survey

activities, Marine Scientific Research, Article 5 of the Territorial Sea

and Contiguous Zone Act
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5) Article 19 Meaning of innocent passage
1. Passage is innocent so long as it is not prejudicial to the peace, good order or security of the coastal

State. Such passage shall take place in conformity with this Convention and with other rules of

international law.

2. Passage of a foreign ship shall be considered to be prejudicial to the peace, good order or security
of the coastal State if in the territorial sea it engages in any of the following activities:

(a) any threat or use of force against the sovereignty, territorial integrity or political independence
of the coastal State, or in any other manner in violation of the principles of international law
embodied in the Charter of the United Nations:

(b) any exercise or practice with weapons of any kind;

(c) any act aimed at collecting information to the prejudice of the defence or security of the coastal State;

(d) any act of propaganda aimed at affecting the defence or security of the coastal State;

(e) the launching, landing or taking on board of any aircraft;

(f) the launching, landing or taking on board of any military device;

(9) the loading or unloading of any commodity, currency or person contrary to the customs, fiscal,
immigration or sanitary laws and regulations of the coastal State;

(h) any act of wilful and serious pollution contrary to this Convention;

(i) any fishing activities:

()) the carrying out of research or survey activities;

(k) any act aimed at interfering with any systems of communication or any other facilities or
installations of the coastal State;

(I) any other activity not having a direct bearing on passage.
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9) Geneva Convention Article 14
(1) Subject to this Convention, ships of all States, whether coastal or land-locked, enjoy the right of
innocent passage through the territorial sea.
10) Edward D. Brown(1994), p. 53.
11) Ibid., p. 53.
12) Z1E-42004), p. 146.
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19) Article 19 Meaning of innocent passage
(1) Passage is innocent so long as it is not prejudicial to the peace, good order or security of the coastal
State. Such passage shall take place in conformity with this Convention and with other rules of
international law.
20) R. R. Churchill and A. V. Lowe(1999), p. 85.
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22) Ronan Long(2009), P. 156.
23) R.R. Churchill and A. V. Lowe, op. cit., p. 405.
24) Article 246 Marine scientific research in the exclusive economic zone and on the continental shelf

(3) Coastal States shall, in normal circumstances, grant their consent for marine scientific research
projects by other States or competent international organizations in their exclusive economic zone
or on their continental shelf to be carried out in accordance with this Convention exclusively for
peaceful purposes and in order to increase scientific knowledge of the marine environment for
the benefit of all mankind. To this end, coastal States shall establish rules and procedures ensuring
that such consent will not be delayed or denied unreasonably.

(5) Coastal States may however in their discretion withhold their consent to the conduct of a marine
scientific research project of another State or competent international organization in the exclusive
economic zone or on the continental shelf of the coastal State if that project:

(a) is of direct significance for the exploration and exploitation of natural resources, whether living
or non-living;

(b) involves drilling into the continental shelf, the use of explosives or the introduction of harmful
substances into the marine environment;

(c) involves the construction, operation or use of artificial islands, installations and structures
referred to in articles 60 and 80;

(d) contains information communicated pursuant to article 248 regarding the nature and objectives
of the project which is inaccurate or if the researching State or competent international
organization has outstanding obligations to the coastal State from a prior research project.
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