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Legal Analysis on Import Ban of Fish Product and
Extraterritorial Application of Domestic Law of the US
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<Abstract>

The United States amended the Marine Mammal Protection Act(MMPA)
and promulgated the rules for the implementation of Fish and Fish Product
Import Provisions(August 15th, 2016), which became effective on January 1,
2017. With the entry into force of this regulation, fish and processed fish
product caught by fisheries that did not have a comparability finding by the
US National Oceanic and Atmospheric Administration(NOAA) until 2021
will be completely prohibited from exporting to the US. Korea is exporting
the third largest number of fish products to the US after Japan and China,
and if current export items are classified as export fisheries and that cannot

be exported, it will inevitably ignite a huge damage.
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The various forms of trade control measures adopted by the United States
under the current MMPA could be deemed as the most powerful form of
import ban. In particular, it seems that it could possibly violate the United
Nations Convention on the Law of the Sea(1982) and the WTO Agreement
in the sense that it restricts imports of the legally harvested tuna from
longline fisheries in the high seas that are regulated and implemented in
accordance with the Convention and Conservation and Management Measures
adopted by regional fisheries management organizations(RFMOs) under the
United Nations Convention on the Law of the Sea. In this context, in Chapter
I, the legal issue is whether the US MMPA on legally harvested tuna in
the Convention area of the regional fisheries management organization
constitute an extraterritorial application of US domestic law. And also, to
consider the precedents of EU and US extraterritorial application of domestic
legal regulations to deter IUU fishing respectively.

In Chapter III, it examines whether the extraterritorial application of
MMPA against longline tuna fisheries in high seas can be legitimate in view
of the "Objective Territoriality Principle" that applies to cases where certain
actions occur outside the territory but the results affect the territory.

In the second part of Chapter III, it considers whether the complete ban
on imports of fish and fish products derived from the longline tuna fisheries
according to the MMPA is the violation under the WTO Agreement. In
particular, it refers the case of EU’s seal product regulation which was brought
by Canada and Norway against EU in WTO Dispute Settlement Body. Rulings
and reasoning from the case will be applied to our facts to consider whether
the MMPA'’s regulation meets the standards in GATT Article XX.

Key words: Tuna fisheries in the high sea, Marine Mammal Protection Act,
Extraterritorial Application of Domestic Law, the Principle of
Jurisdiction in International Law, the Objective Territoriality
Principle, WTO, Import Ban, WTO Dispute Settlement Body(DSB),
GATT Article XX, Blue Equality
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1) 16 U.S. Code Chapter 31.

2) 83 FR 11703 pp. 11703-11727.
3) OIF O] A=l pp. 11703~11706.
4) 50 CFR 216.24(h)©®)ii)(A).

5) 81 FR 54390(August 15, 2016).
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21) CCSBT, “Resolution to Align CCSBT's Ecologically Related Species measures with those of

other tuna RFMOs” (Adopted at the Twenty Fifth Annual Meeting - 18 October 2018)

22) WCPFC, CMM 2011-03 “CONSERVATION AND MANAGEMENT MEASURE FOR

PROTECTION OF CETACEANS FROM PURSE SEINE FISHING OPERATIONS”

1. CCMs shall prohibit their flagged vessels from setting a purse seine net on a school
of tuna associated with a cetacean in the high seas and exclusive economic zones of
the Convention Area, if the animal is sighted prior to commencement of the set.

2. CCMs shall require that, in the event that a cetacean is unintentionally encircled in the
purse seine net, the master of the vessel shall:

(a) ensure that all reasonable steps are taken to ensure its safe release. This shall include
stopping the net roll and not recommencing fishing operation until the animal has been
released and is no longer at risk of recapture; and

(b) report the incident to the relevant authority of the flag State, including details of the
species (if known) and number of individuals, location and date of such encirclement,
steps taken to ensure safe release, and an assessment of the life status of the animal
on release (including, if possible, whether the animal was released alive but
subsequently died).

3. In taking steps to ensure the safe release of the cetacean as required under paragraph
2(a), CCMs shall require the master of the vessel to follow any guidelines adopted by
the Commission for the purpose of this measure.

4. In applying steps under paragraphs 2(a) and 3, the safety of the crew shall remain
paramount.

5. CCMs shall include in their Part 1 Annual Report any instances in which cetaceans have
been encircled by the purse seine nets of their flagged vessels, reported under paragraph
2(b).

6. The Secretariat shall report on the implementation of this conservation and management
measure on the basis of observer reports, as part of the Annual Report on the Regional
Observer Programme.



232 | SganaT 4347 Als

%@E Fopoli YAISIIL YA GOt HES I3 27t A %S

$ ol QIZF SalZk A2 4 o] girke Fieio] BE Flglsto] Fojsta,
ol silA0] 2 Y3leloh Tt oS 7, WCPRC Hokaeto
Aolgio R chgols 24i% *l, WHEA] ol@Ejojo} Bl 2AE HFEF
HEE 9% WEBRAL 2 o, SPelA] Izt thol
Sntoled A SR} 29 s 40| WEI] hol,
WESE 7B S 9 wE QEEelA gl 13163 o7} BfelAAlA
ol 4 9lolm, AFHoR: BE el AN o] HAH o]
o7 At BETe|EA 271 AeE 5 99k WeR) REMO AHlol
NPEARRES HHOR 71} Slghckal B Sk G, IFCA 2 A
SARE)7| o teol ofg) % SHEAT HES 912 thge] AgelgiolA
o REF A Aeislo] ofF Folil, AzolUolHe] HFELF HES
93 BETREAE Ash o YR S B Best G, of
L teo] Agoiold SRR B8 5O A awnye wefd v
AR 277} 717 U] ] ARl AR Aol GaiAL, A7)
S Qo] ofo] T 23}9]913]
A Fo AN BEE ool I AR ASHA Rk 2L WEdt
FAO thgo] d%olqlolio] £3) @3 9 A7 2 BIANOAE thefol

o

[¢]
Aol SR AT B2 P54E 33 AFsolekn Frpsti ek A

PISaL Qlek. Wbl 9 B chgel %ow 2 s olgo ol
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mitigation measures(2014).
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24) FAO, lllegal, unreported and unregulated fishing(2016).
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27) 16 U.S.C. ch. 38 § 1801 et seq.

28) 16 U.S.C. 1826i, 1826}, 1826k, 1857, 4107a.

29) Department of Commerce (NOAA), Report to Congress Pursuant to Section 403(a) of the
Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of(2006).

30) 50 CFR §300.206.
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33) Council Regulation (EC) No 1005/2008 of 29 September 2008 establishing a Community
system to prevent, deter and eliminate illegal, unreported and unregulated fishing, amending
Regulations (EEC) No 2847/93, (EC) No 1936/2001 and (EC) No 601/2004 and repealing
Regulations (EC) No 1093/94 and (EC) No 1447/1999.

34) European Commission, Commission Decision of 26 November 2013 on notifying the third
countries that the Commission considers as possible of being identified as non—-cooperating
third countries pursuant to Council Regulation (EC) No 1005/2008 establishing a Community
system to prevent, deter and eliminate illegal, unreported and unregulated fishing(2013/C
346/03), Official Journal of the European Union, pp. 2-9.

35) 0| EU 114 HMI8x 13,
36) 0| EU 1% XI38x 13



236 | spanaT 4348 Als

u L GREIE] AR EAF09)
SQ5A] i TAEA A

MMPAS 272 sk nl=o] AR 7]% 3l ddol TE 3= o
SF AR B =AY ol FAIskEA ot wAlR AlZlE 4 A

of Qjelag BAC) 248 WEska 97 uhzolcka Fpuel oK g
Al SR AR AT G A9 AN SIe] A4E gEska ek
2 5 9lekay T3 MMPAR] wet vlo] sk gl chektt Feje] %
A FAZAE 71 4 Fee) A9 31 FehE A U, 53] 49
shepa gl The FASAITe] BHS Fostel PuEoR ol
Bl Thol dgolale) ol A 44} AR Ak 2L 1982 2
SIPREF 2 WTO S I THs A wa—m ek ol IR

U] HeHg FAle =AY IEEe HEstoIoF s, =AM

U YUBAAL YYVIVS THA) YUB0] B4 Fb

37) OIXHR, “UU HIERIQL LIS HAME. FHAMHAT", 428,

38) Seung Wha Chang, “Extraterritorial Application of U.S. Antitrust Laws to Other Pacific
Countries; Proposed Bilateral Agreements for Resolving International Conflicts within the
Pacific Community”, Hastings International and Comparative Law Review, vol. 16,(Spring
1993) &=X; Chad Stockel, “Sherman’s March on Japan: U.S. v. Nippon Paper and the
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Measures Affecting Asbestos and Asbestos—Containing Products, WT/DS135/R (Sept. 18,
2000), 3.507 2=
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67) O] SRS National Oceanic and Atmospheric Administration, “Fish and Fish Product Import
Provisions of the Marine Mammal Protection Act List of Foreign Fisheries”(03/16/2018)

68) O] S National Oceanic and Atmospheric Administration, “Fish and Fish Product Import
Provisions of the Marine Mammal Protection Act List of Foreign Fisheries”(03/16/2018)
Australia Comment 6: For the Commonwealth prawn fishery and tuna longline fishery,
Australia considers the number of reported marine mammal interactions over the reported
five-year period to indicate a remote likelihood of interaction and therefore exempt status.
Response: NMFS classified these fisheries based on analogous gear types in U.S. fisheries
and historic interactions in these Australian fisheries. Several prawn fisheries have
documented interactions with marine mammals such that the likelihood of incidental
mortality and serious injury is more than remote. Marine mammals interact with and predate
on bait and catch in the tuna longline fishery. Absence sufficient documentary evidence,
NMFS determined, based on the predation rate, the likelihood of marine mammal mortality
and serious injury is more than remote. Also, NMFS is unaware of best practice guidance
or mitigation measures to reduce marine mammal interactions or bycatch in tuna longline
fisheries. NMFS welcomes further analyses of the bycatch rates associated with these
fisheries, and an analysis of the bycatch compared to the bycatch limits for the species
interacting with these fisheries. Moreover, NMFS looks forward to working with Australia
to achieve a bycatch risk assessment of marine mammal interactions in tuna longline
fisheries in the Indian Ocean and Western and Central Pacific Ocean.
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70) FAO, Bycatch in longline fisheries and tuna-like species-A global review of status and
mitigation measures(2014).
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72) Appellate Body Report, United States - Import Prohibition of Certain Shrimp and Shrimp
Products, WT/DS58/AB/R (Oct. 12, 1998). 1656 2.
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