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The Legal Aspects of Ship Collision: The Loss of
‘Golden Rose’ on May 12, 2007
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Abstract : There was an incident that was being billed as ‘a hit and run’
by a Chinese container ship, ‘Jinsheng’, resulted in the loss of a Korean
cargo vessel, ‘Golden Rose’, on Saturday, May 12, 2007. While Chinese
authorities exhort their departments and rescue services to do everything
in their power to find the missing sixteen sailors, the Ministry of
Communications revealed its findings at a press conference in Beijing,
saying the ‘Jinsheng’ was primarily responsible for the collision with the
Republic of Korea vessel ‘Golden Rose’.

According to investigations jointly carried by Chinese and Korean
experts, the Global Maritime Distress and Safety System(GMDSS) and
the Emergency Position-Indicating Radio Beacon(EPIRB) on the Korean
ship failed to activate when the accident occurred.

Wang Jinfu, head of the Chinese investigation team admitted that the
Chinese ship, Shandong Lufeng Shipping Ltd., left the accident scene
before fulfilling its search and rescue obligations and the Chinese
authorities would investigate this issue and prosecute the company. He
allegedly said that both ships were responsible for the delay in the rescue
operation, adding the Korean investigators would further investigate the
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causes of the emergency system failure on the ‘Golden Rose’.

Now, this incident is still pending investigation by Korean Maritime
Safety Tribunal ever since the release of last June's report. It seems at
first sight as if it is a simple accident in a private—sector, rather than
governmental forum, because the incident occurred by the default of the
Chinese ship. However, more than 300 Chinese rescue vessels and
helicopters were involved in the search over the three weeks and thirty
four divers were mobilized. Given the circumstances, it is possible to see
in the series of events international law issues including jurisdiction
problems, registration of the Jinsheng, exhaustion of local remedies,
nationality claims and so on.

Through the upcoming final report of Korea Maritime Safety Tribunal,
we can accuse the Chinese authorities of direct injury or indirect injury
by characterizing the accident as the result of a chain of events occurring
after delay in the rescue operation. Considering its temporal and special
characteristics in Bohai bay area of China, we can also make the legal
status of the Bohai Sea area the focal point of the next major
international controversy. In conclusion, while this study addresses legal
aspects of ship collision, it is very crucial to boil the case down to a
model of international cooperation in the 21st century.

Key Words : ‘Golden Rose’, ‘Jinsheng’, UNCLOS, direct injury, indirect
injury, responsibility of state, jurisdiction, registration of
ships, principle of nationality of claims, rule of exhaustion
of local remedies.
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1) The M/V “SAIGA”(No.2) case(Saint Vincent and the Grenadines v. Guinea),
1997 International Tribunal for the Law of the Sea, Judgement, paras. 77, 78;
http://www.itlos.org/start2_en.html.(2007d 69 21¥ H3&).
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(Convention on the Regulation for Preventing Collisions at Sea;
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http://news.sina.com.cn/c/2007-05-12/231312972628.shtml(2007d 5¢ 144
&) ketA A3 http//www.kmst.go.kr/safetydata/troubleRead.asp(2007
{99 209 HHE).

5) %j 94} E A http/www.fmpre.gov.cn/chn/zxxx/t319292.htm (20073 69
199 "),

6) HHEE Ry 5 R DB e TR A A SR P B £ A e i 2.

7) 19723 IAN G FT AT S A17E 38

8) 1988% ral et & oF, (International Convention for the Safety of Life at Sea;
SOLAS)o] 7 o] 1992\ 2¢€ 19A2 22 F 3 (the Morse Code) = AFEHA]
Al HATh 2 Al F FH 3008 o] BE gAY gAH 9 gtE Auko]
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Maritime Distress and Safety System; GMDSS)' ¢} ‘=4 2 F% $45:417]
(Search and Rescue Transponders; SARTSs) 7} = = %t} “Surviving disaster—
life-saving at Sea”, Focus on IMO, January 2000. p. 10; http://imo.org.

9) AAAS AT D <A A 8] (Global Maritime Distress and Safety System,
GMDSS)
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(Permanent Court of International Justice, ©]3} PCIJ)oll o] A}1S A
23R T o] ARl AHE HI17F 54 &9 (passive personality
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15) The S.S. “Lotus” case(France v. Turkey), 1927 P.CI.J. Series A, No.I0.
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http://news.kbs.co.kr/article/world/200705/20070520/1358013.html.

20) T AEY QQuiE IHZT'E e FHEF)GEFFTAAA +Fs
AJNE HIANE MZA o] Matolgtar AL 27|15 ¥3l v qth 49
o] #] http://www.gov.cn/gzdt/2007-05?15/content_614944.htm. 21 3FAFE Al
http://news.xinhuanet.com/politics/2007-06/19/content_6264122. htm.; Z =<

L
L
2



AR Al w3 A el mpE A ¥ (genuine
link)'e] ¢ =foltt. thgoll A= oo wdda] g a3 &
o ol dhel] v e

2. 14

et

rJ

d

T Ate] Arke ol &n} ‘H 53t 9 E(floating territory of the flag
state)2DZA] A 3} 7]=9] Rol| o) &= 53], 7]=o] A=
2 dvtel] dis wiErd #EAS WALE ¢ Uk oY E dHE VIHF
o'g} sttt o714 7]5(the flag state)o] &, Aute] o4 571S W=

& s AREW, w7bviet A Fof e %

T —— =0 =2
sy gere Aure] wae] wal theuh Lol el glvk
“7 @7he} Auk ghel AAF weo] glojof FTEW)

Nd S Nottebohm Arzi24e A =2 € o] 2 A1
ol defe 2eetuA FrkE ARlE AT

5]
sl oF A5 18 FeelA] o}

19,
i
rlo
—_
©
[
&0
r v
ok
ol

21) 2¥ga dute] Bl o3 T UlFolA = o] Enl ‘X9 H ¥ (objective
extraterritoriality)” # 9ol gh= %2 ofyt} o]k Myt ‘o EM(the doctrine
of the territoriality of ships)’ Chung Chi Cheung v. The King A} oA =
Folx vl 9t} D. P. O'Connell; I A. Shearer, The International Law of the
Sea, Vol. II, New York: Oxford University Press, 1984, pp. 735~736.

22) el HA T A2k 18 A4, "R FAH,, AL 1AL 2004, pp. 618
~622.

23) 1982 Fralsf g ef Autol =4 A|91% 18 F ¢t “---There must be exist
genuine link between the State and the ship.”
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24~25. http://www.icj—cij.org/docket/files/18/2674.pdf.

25) Norquist, Myron H(editor-in—chief), United Nations Convention on the Law
of the Sea 1982, A Commentary, Vol. IlI(The Hague/London/Boston:
Martinus Nijhoff Publishers, 1995), p. 107.
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26) Convention on the High Seas 1958 Article 5 Paragraph 1 “... There must exist
a genuine link between the State and the ship; in particular, the State must
effectively exercise its jurisdiction and control in administrative, technical
and social matters over ships flying its flag.”

27) = A% =5 A< W (International Transportatlon Worker’s Federation)ol 2]
sl Ao x| & o] e ’ﬂ‘ﬂ 2o wEel B3I A, F AdF, AV 2
i, bR g v gR 58 3|9k ‘?fé A& 8k 5%7]'3} Zq/] shar gt} o]
Yt 7|Fo s %Zﬂg‘%i%x}?ﬂ%‘% HA AT eto] AQJIE HAE =¥

ka7 gltk. http://itfelobal.org.

28) The CIA, 2007 World Fact Book.
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code), TAY, FH 5ot} International Tribunal for the Law of the Sea,

The M/V “SAIGA”(No.2) case(Saint Vincent and the Grenadines v. Guinea),
decision of 1 July 1999, paras. 31, 33, 111, 116, 117, 119.

30) International Convention for the Safety of Life at Sea(SOLAS), 1960 and
1974.

31) International Convention for the Prevention of Pollution from Ships, 1973, as
modified by the Protocol of 1978 relating thereto(®]3} MARPOL 73/78).

32) International Maritime Organization.

33) ARz Muke] A\9), ABE FAAY, FAAGARS T TN 7ol
715 AlFs A

34) The M/V “SAIGA”(No.2) case, op. cit, 1997 LT.L.O.S, Judgement, paras. 79,
0.



12 3lFBAAT A22d 2%

ol

o] ©

B

p
o I

Al

o

2

=

© e

Al

)

o
g
tlo
X
vl
y =
2
= Y
o 9
o S}
e o go BN

-
rot

:Oé
oS
i
e

(International Law Commission; ILC)<] A129
2 EATh o] A ‘I E S
37] lalA = Zlwa Ak el WA @
=, B slagio] Aew A ek
se] o7& AT AP A

al

£
o,
9
(03
o
rok
oo o 2

N
ﬁ g

BN

9,

iu)

g o M
o N

o

)

bl
of
Y
i
ol
iih)
to
i
@)
o
fuf
H
2
.
H
=2
=
:Oé

o
Y
X
o:g
=
ilh)
r r-
N
o
=
O
N

(S
n
Sk
o gz %k

f

w1 oz
2
o
rot
_04 rJ
Ioxo R
Ir
N

4
S
T’ﬂ )

o
!

LN
o
]
o
T
El
N
LN
(T Hlox
o oo ol oo po

i
(L
)
o
o
ro, 4
>
>
o
N
)
1‘01' N
1o,
Y
lm WL

>
=

po

o

A

el

>

¥

w2 rlo K

Al
)
-z
r o
flo
i)
2
r
Y
T N
N
g0

4
ol

o,
Q
%2
oo
DA A/ S U A CT

=2
2]
oXl
%
e K
=)
==

o m
2

(1S
4
¥2
30
)
N
-
oy
o
w2
rr
=
[40
[m
rE
r__):(l
[m
)
S
Do)
-
)
fol
1o
N
Hl
o
fu
o)

K

o
o

=

>

SRR ICE P RE
FAsugn 730 59 99
SJshe el Aheae) Ja w

NEA MM o R AFg AT

>
e oo
NI

+
X

Ev A5 E AR T o= Hll=A 2FS AV F e Ao
o =8 2Rl dort = dFole 2o wE 5 de Aotk

35) “Nevertheless, for purposes of recognition of the national character of the
ship by other States, there must exist a genuine link between the State and
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39) BH.Oxman and V. Bantz, “Case Note on the Saiga case”, 94 American
Journal of International Law 140 at 149 quoted in Robin R Churchill, “The
Meaning of the “Genuine Link” Requirement in Relation to the Nationality
of Ships”, A Study Prepared for the International Transport Workers
Federation, October 2000, p. 56.
http://www.oceanlaw.net/projects/pdf/ITF-Oct2000.pdf(2007'd 6¢¥ 224 =),

40) Robin R Churchill, “The Meaning of the “Genuine Link” Requirement in
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3 =F,, AB2A Alo(FA A1072), 20073 69, pp. 11~42 3=,

42) Malcom N. Shaw, International Law, 5th ed., New York: Cambridge
University Press, p. 722.

43) A ® o A3 A Z<HDraft Articles on Deplomatice Protection)(2006),
Official Records of the General Assembly, Sixty-first Session, Supplement
No.10(A/61/10).

44) “---itlarticle 94] provides for flag State investigation where proper jurisdiction
and control have not been exercised, and for inquiry into every marine
casualty or incident of navigation on the high seas.” Norquist, Myron
H(editor-in—chief), op. cit., p. 137, para 94(1), p. 143, para 94(8), p. 168.
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