Legal Appraisal of the Interim Measures
by the ITLOS in Southern Bluefin Tuna Cases
between Australia, New Zealand and Japan

**

Sun-Pyo Kim

Abstract :The ITLOS(International Tribunal for the Law of the Sea)
ordered interim measures on August 27, 1999 in Southern Bluefin Tuna
Cases, relying on the para. 5 of Art. 290 of the UNCLOS. This is the
second series of interim measures ordered by the ITLOS. The test of
the ITLOS to establish jurisdiction on interim measures seems similar
to that of the ICJ, which relies on prima facie jurisdiction on interm
measuressince Anglo-Iranian Oil Co. Case in 1951. However, there are
some differences between the interim measures of the two judicia
institutions. For example, the UNCLOS makes it clear that the interim
measure by the ITLOS has a binding force whereas the binding force
of the interim measures of the ICJ is doubted. In the Southern Bluefin
Tuna Case, the ITLOS has showed its tendency to increase its
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jurisdiction relying on the theory of "precautionary principle". As the
interim measures prescribed by the ITLOS in the Southern Bluefin
Tuna Case relate to the fishing of non-members of CCSBT (Convention
for the Conservation of Southern Bluefin Tuna) such as Korea, Korea
should make futher efforts to join the CCSBT.
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1. If any dispute arises between two or more of the Parties concerning the
interpretation or implementation of this Convention, those Parties shall
consult among themselves with a view to having the dispute resolves by
negatiation, inquiry, mediation, conciliation, judicial settlement or other
peaceful means of their own choice.

. Any dispute of this character not so resolved shall, with the consent in
each case of al parties to the dispute, be referred for settlement to the
International Court of Justice or to arbitration; but failure to reach
agreement on reference to the International Court of Justice or to
arbitration shall nat absolve parties to the dispute from the responsibility
of continuing to seek to resdve it by any of the various peaceful means
referred to in paragraph 1 above.

. In cases where the dispute is referred to arbitration, the arbitral tribunal
shall be constituted as provided in the Annex to this Convention. The
Annex forms an integral part of this Convention.
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